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THE BOTTOM LINE 
WHO'S SECOND. 


"Who? Dell?" See, we knew what you were thinking. 

But the fact is, a recent IDC report 1 ranks Dell as the 
second-largest supplier of PCs to medium and large 
businesses. Ahead of IBM. Ahead of HP. Ahead of just 
about everyone you might not think we'd be ahead of. 

There are reasons for this shocking statistic. They’re 
finding that with Dell, they get a superior product at a 
lower cost. Not just a lower price. A 
lower overall cost of ownership. It's 
an important distinction. 

First, we sell our systems direct to 
you. That typically makes them less expensive to buy. 

We custom-build our computers to your exact order 
from the ground up, so you don't incur costly downtime 
reconfiguring them for your network. That makes them 
less expensive to install. 

And finally, we worship at the altar of reliability. 
Nothing less than industry-standard components 
pass through our doors. We pre-configure to your 
specifications, and pre-load drivers and other software to 
your wishes. As a result, all our products, including the 
OptiPlex GXpro, have an admirable tendency to not go 
down. And that can make them less expensive to own. 

There. We hope we've solved the mystery of how 
we got to be number two with medium and large 
businesses. Call us, and together we can solve the only 
remaining mystery. How we'll get to be number one. 



MU 

800 - 388-2179 

http://www.dell.com 

Mon-Fri 7am-9pm CT -Sat 10am-6pm CT-Sun 12pm-5pm 
In Canada: call 800-839-0148 
In Latin America: call 512-728-4685 
GSA Contract #GS-35F-4076D 

Keycode #58005 


DELL' OPTIPLEX® G Xpro 200 DESKTOP 

200MHz PENTIUM® PRO PROCESSOR 

• NEW Tool-less Convertible Chassis 

• 64MB EDO ECC DIMM Memory 

• 256KB Integrated L2 Cache 

• 3GB EIDE Hard Drive (10ms) 

• 17LS Monitor (15.7' v.i.s.) 

• Matrox Millennium 4MB WRAM Video Card 

• 8X EIDE CD-ROM Drive 

• Integrated 3Com® 10/100 EtherLink® XL 

• Integrated Vibra 16 Audio 

• Altec ACS-90 Speakers 

• Windows NT® Workstation 4.0/ 

1 Year Free NT Support 

• 3 Year Limited Warranty' 

PICTURED SYSTEM 

$3599 

Business Lease 0 : $130/Mo. 

Order Code: 300508 

DELL OPTIPLEX G Xi 166 DESKTOP 

166MHz PENTIUM PROCESSOR 

WITH MMX TECHNOLOGY 

• NEW Tool-less Low Profile Chassis 

• 32MB EDO DIMM Memory 

• 256KB Pipeline Burst Cache 

• 3GB EIDE Hard Drive (10ms) 

• 800HS Trinitron® Monitor (13.7' v.i.s.) 

• Integrated 64-bit PCI with 2MB DRAM 
with Full Motion Video 

• 8X EIDE CD-ROM Drive 

• Integrated 3Com 10/100 PCI EtherLink XL 

• Integrated Sound Blaster Pro 
Compatible Audio 

• Windows 95/30 Days Free Support 

• 3 Year Limited Warranty 

$2399 

Business Lease: $89/Mo. 

Order Code: 300389 


DELL OPTIPLEX G Xi 200 DESKTOP 

200MHz PENTIUM® PROCESSOR 

WITH MMX™ TECHNOLOGY 

• NEW Tool-less Low Profile Chassis 

• 32MB EDO DIMM Memory 

• 256KB Pipeline Burst Cache 

• 3GB EIDE Hard Drive (10ms) 

• 17LS Monitor (15.7' v.i.s.) 

• Integrated 64-bit PCI with 2MB DRAM 
with Full Motion Video 

• 8X EIDE CD-ROM Drive 

• Integrated 3Com 10/100 PCI EtherLink XL 

• Integrated Sound Blaster Pro 
Compatible Audio 

• Windows® 95/30 Days Free Support 

• 3 Year Limited Warranty 

$2799 

Business Lease: $ 104/Mo. 

Order Code: 300507 

DELL OPTIPLEX Gs 166 DESKTOP 

166MHz PENTIUM® PROCESSOR 

• NEW Tool-less Low Profile Chassis 

• 32MB EDO Memory 

• 256KB Pipeline Burst Cache 

• 2GB EIDE Hard Drive (12ms) 

• 800HS Trinitron Monitor (13.7‘ v.i.s.) 

• Integrated 64-bit PCI with 1MB DRAM 
with Full Motion Video 

• 8X EIDE CD-ROM Drive 

• Integrated 3Com EtherLink III 

• Windows 95/30 Days Free Support 

• 3 Year Limited Warranty 


$1999 

Business Lease: $74/Mo. 
Order Code: 300388 


tlDC Quarterly PC Market Tracker, Q3 1996, Medium and Large U.S. Business. A This on-site parts and 
labor service is provided by an independent third party service and may not be available in certain 
remote locations °Business leasing arranged by an independent third party service. *Veri-Test Cross 
Country tests simulate typical executive use of Windows 95 applications. tFor a complete copy of our 
limited warranties, please write Dell USA L.P., One Dell Way, Round Rock. TX 78682. ^Prices and 
specifications valid in the U.S. only and subject to change without notice. MS, Microsoft. Windows 
and Windows NT are registered trademarks of Microsoft Corporation. The Intel Inside logo and 
Pentium are registered trademarks and MMX is a trademark of Intel Corporation. 3Com and EtherLink 
are registered trademarks of 3Com Corporation. ©1997 Dell Computer Corporation. All rights reserved. 
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By Lori Andrews 

Advances in medical research raise privacy questions 
about individuals’ rights to their own genetic informa- 
tion. Employers, the military, insurers and government 
are staking out their areas of interest. 


M FAMILY LAW 

SO PUTTING THE BLAME ON NO-FAULT 

By Laura Gotland 

In a number of states no-fault divorce is coming 
under legislative attack, but lawyers warn a fault- 
based system could add extra layers of litigation. 



ELDER LAW 

SENIOR ADVISERS 

By John Gibeaut 

With Americans living longer, lawyers with older 
clients or aging parents need to stay on top of elder 
law issues such as Medicaid and estate planning. 

LAW PRACTICE 

LOOKING FOR THE OOOPPARTNER 

By Steven Keeva 

A successful partnership is much like a good 
marriage— it takes finding the right person and then 
putting in the effort to make the relationship work. 

PROFILE 


68 PAPER TRAILBLAZER 

By Alexander Wohl 

Critics and admirers alike are in awe of federal Judge 
Richard Posner’s judicial and scholarly productivity, 
particularly his writings on economics and law. 
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Manufacturers offer a variety of software solutions for law 
offices of all sizes, beginning on page 91. 
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HotDocs is industry- 
standard software for 
preparing documents and 
forms faster than revising 
a form in your word 
processor. HotDocs allows 
you to organize your 
forms and clauses into 
libraries, so you can get 
them quickly. HotDocs 
can also automatically 
change names, case num- 
bers, pronouns, verbs, etc., 
throughout the form 
based on simple questions. 
HotDocs is easy to learn 
and use, and within a few 
minutes you can be con- 
verting your everyday 
word processor forms into 
time-saving master forms, 
called templates. 

Introducing 



HotDocs Pro with hotter form automation. 


HotDocs Pro is a high-end 
solution for medium to large 
law firms, system integrators, 
or anyone wanting to automate 
large groups of forms more 
easily and to create more 
sophisticated master forms 
called templates. Use these 
templates with HotDocs to 
generate custom documents 
for a client or matter. 

HotDocs Pro also allows 
you to automate graphical forms 
that have boxed fields and check 
boxes, such as official court 


forms, as quickly and easily as 
text-based documents. Put 
these form templates in the 
same library as document 
templates. All templates can 
share the same answers, so 
you don’t have to re-enter the 
same information twice. 

HotDocs Pro includes 


features for easily creating 
sophisticated form sets, 
including greater dialog 
scripting and gathering lists 
of information for each entry 
in a list, such as a list of assets 
for each creditor in a list. You 
can find and replace text and 
spell check text in multiple 


template component files. 
Maintaining HotDocs tem- 
plates has never been easier. 

Call today to learn how 
Capsoft’s complete line of 
document and form automa- 
tion tools can help you work 
faster and better. 

CAPSOFT 

DEVELOPMENT 

732 East Utah Valley Drive, Suite 400, 
American Fork, UT 84003 


For complete information on HotDocs Pro, call toll-free: 

1-800-500-DOCS 

http://www.capsoft.com 
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The impKict of genetic testing on 
society is an unresolved issue. 
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Juris Law Office Management Software is your firm’s time machine 
to the next generation in law office management systems. 

Fulfilling our mission to deliver leading-edge law office management solutions, 
Juris keeps providing the most advanced and innovative applications. 
Juris offers the Next Generation OLE-enabled 32-Bit Client/Server systems, 
as well as software for firms operating in mixed-technology environments. 


No matter where your system is today, Juris can lead your firm to the pinnacle of 
technology through our continuous enhancement and upgrade programs, 

providing an easy transition to the 21st Century. 



Juris software includes: Paperless Time Slips and Time Tracking, Time and Billing, Management Reporting, Ad Hoc Inquiry and Reporting, Trust 
Accounting, Docket, Conflict Avoidance, Financial Reporting, Executive Information (EIS), General Ledger, Check Writing, Accounts Payable, and more. 
Applications are ODBC compliant, SQL enabled and integrate fully to give our clients the advantage of a seamless, practice-wide information system. 


Juris, 

Juris, Inc. 
5106 Maryland Way 
Brentwood, TN 37027 
615-377-3740 • FAX 615-377-3230 

For next day reply, 
E-mail: info@juris.com 
or visit our web site 
www.juris.com 


; Please send more information about Juris to: 
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PRESIDENT'S MESSAGE 


Standing Up to Critical Scrutiny 

Our federal judiciary committee will not be undermined by dubious attacks 



BY N. LEE COOPER 


The committee 
bases its ratings 
on a thorough 
investigation 
of candidates’ 
professional 
qualifications 
without regard 
to their 
personal 
ideologies. 


To paraphrase former President 
Reagan: “Here we go again.” A new round 
of criticism has been unleashed in an 
attempt to undermine the credibility of 
the American Bar Association Standing 
Committee on Federal Judiciary. 

As support, a spate of partisan politi- 
cians and lobbyists have used dubious ev- 
idence in speeches and articles charging 
that the ABA is a “liberal” political orga- 
nization. The ABA is neither liberal nor 
conservative and is not affiliated with any 
political party. On the contrary, we are 
one of the very few national associations 
that do not have a political action commit- 
tee. We do not make campaign contribu- 
tions. We do not endorse candidates for 
public office. We do not rate congressional 
incumbents based on their support of ABA 
legislative priorities. Moreover, our mem- 
bers are drawn from every facet of the law 
and from all political backgrounds. 

Consider the Facts 

In the Reagan and Bush administra- 
tions, the ABA committee found only one 
of almost 600 nominees for the federal 
bench to be “not qualified.” In the first 
Clinton administration, the committee 
found four of 200 nominees “not qualified.” 

These facts have been conveniently 
ignored. Critics of the ABA focus instead 
on a small handful of high-profile policies 
taken from more than 1,200 positions 
adopted by the ABA House of Delegates 
since 1936. These policies have been given 
labels such as “liberal” or “political” with- 
out any regard for their impact on the pro- 
fession or the administration of justice. 

With all the untruths and misrepre- 
sentations about the ABA and the com- 
mittee, it is easy to overlook facts — such 
as what the ABA committee does and how 
it conducts its work. Since the Eisenhow- 
er administration, presidents of both po- 
litical parties have relied on the commit- 
tee to provide an unbiased evaluation of 
the professional qualifications of poten- 
tial nominees. 

Members of the Standing Committee 
on Federal Judiciary are accomplished 
lawyers of the highest integrity who volun- 
teer up to 1,000 hours a year in this ser- 
vice. The committee’s rating of candidates 
is made only after a comprehensive inves- 
tigation. Its evaluation is based on the 
candidate’s professional qualifications — 
professional competence, integrity and ju- 
dicial temperament — without regard to 
the philosophy or ideology of the candidate 
or the president making the appointment. 


For each potential nominee, the ABA 
committee (each member on his or her own 
volunteer time) speaks with hundreds of 
lawyers, judges and academics who know 
or have practiced with the candidate. The 
committee rates the candidate based on 
these interviews, the nominee’s legal writ- 
ings and a personal interview. In short, 
our evaluations do not reflect the view of 
the committee; rather they reflect the gen- 
erally held view of the legal community 
where the candidate lives and practices. 

Each finding of the committee is sep- 
arate and distinct. It cannot and should 
not be compared to any other rating. The 
ABA committee in the view of many (in- 
cluding Republicans and Democrats alike) 
has played a great role in assuring that 
we have the best, most professional judi- 
ciary in the world. 

The committee is insulated from the 
policy side of the House of Delegates. 
Ratings are not reported or acted upon by 
the House, officers or the Board of Gov- 
ernors, and the policy positions of the 
ABA play absolutely no part in the com- 
mittee’s evaluation. Indeed, in spite of 
the storm of criticism about ABA policies 
and the work of the committee, not a sin- 
gle judicial candidate has ever suggested 
that the committee investigated the can- 
didate’s position on any ABA policy, or 
his or her personal ideology. 

Outside Confirmation 

The ABA is proud of the committee’s 
independence and work. Others recognize 
the value of our work as well. In spring 
1996, a national bipartisan commission 
under the direction of the Miller Center at 
the University of Virginia made recom- 
mendations aimed at lessening the role of 
politics in appointing federal judges. 

The bipartisan study found that the 
committee plays an important role in the 
judicial selection process. The Miller com- 
mission concluded: “Although the role of 
the American Bar Association’s Standing 
Committee on Federal Judiciary has been 
criticized, alternately by liberals and con- 
servatives, the committee does serve a 
useful function in evaluating the profes- 
sional qualifications of judicial nominees.” 

Our federal judges’ qualifications 
must transcend party affiliations and ide- 
ological dogmas. The ABA plays a vital role 
in protecting the public from political ma- 
nipulation of the judiciary. The ABA will 
be rating the professional qualifications of 
judicial nominees long after the current 
criticism is just dust in the wind. ■ 


1 
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Bloomberg premier financial information 

now available on 




It’s a first — the powerful 
partnership of the world’s 
premier financial news 
service and the leading 
online information search 
and retrieval company. And 
for the first time, you’ll 
have access to Bloomberg’s 
broad financial news 
coverage and key summary 
financial data using the 
full-text searching and 
archival capabilities of the 
LEXIS-NEXIS services. 

Blazing new trails in infor- 
mation isn’t new to either 
company: LEXIS-NEXIS 
pioneered online informa- 
tion search and retrieval 
with the launch of the 
LEXIS® service for legal 
professionals, then expanded 
to news and information 
with the NEXIS® service. 
Michael Bloomberg intro- 
duced THE BLOOMBERG 


terminal in 1981, a real-time 
financial information network 
for professionals. 

When it comes to firsts in 
the information industry, 


LEXIS-NEXIS and 
Bloomberg are the first to 
come to mind. Bloomberg 
on the LEXIS-NEXIS 
services. Now available. 


When you need results. 


® LEXIS-NEXIS' 

a A member of the Reed Elsevier pic group 


Bloomberg 

FINANCIAL MARKETS W 

C O M MOD I TIES 

NEWS 


LEXIS and NEXIS are registered trademarks and the INFORMATION ARRAY logo is a trademark of Reed Elsevier Properties Inc., used under license. 
Bloomberg is a trademark of Bloomberg L.P. ©1997 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved. 

Circle 19 on Reader Service Card 




LETTERS 


Fathers’ Day 


Thank you for the well-written 
“Make Room for Daddy,” February, 
page 48. However, it leaves out an 
important fact: In contested cus- 
tody cases, a father is seldom adju- 
dicated physical custody, unless his 
child is a teenager (desir- 
ing to live with the father) 
or the mother is patently 
unfit. There would be no 
demand for a fathers’ 
rights movement if fa- 
thers were not typically 
ordered out of their chil- 
dren’s everyday lives by 
judges. 

In this geographical 
area, hundreds of dads 
are ordered out of par- 
enting each workday by do- 
mestic relations judges, but that is 
not newsworthy. However, when 
the D.C. mother with a high-pres- 
sure job on Capitol Hill lost custody 
last year it was newsworthy enough 
to make the front page of major 
newspapers. 

William T.K. Dolan 

Vienna, Va. 

Stephanie B. Goldberg’s article 
was informative, very well-done, and 
the best I have read covering this 
very controversial issue. It should be 
published in every publication possi- 
ble, if for no other reason than to 
open people’s minds and hopefully 
give fathers some peace of mind that 
times are changing for the better. 

Dorothea Holloway 

Pasadena, Texas 

The cornerstone of the unjust 
child custody system is the pre- 
tense that the “primary caregiver” 
rule is gender-neutral. Mothers ex- 
pect husbands to work longer hours 
outside the home, to earn as much 
as possible, and certainly to bring 
home not less money than them- 
selves. 

While women want economic 
equality with men, generally, as in- 
dividuals women aspire to marry a 
man who will provide substantially 
more than half the family income. 
Nice work if you can get it, but let’s 
not misname it “equality.” 

True, many men wouldn’t wish 
to be primary caregivers in a mar- 
riage. Yet, the number of women will- 
ing to work 50-hour weeks, to allow 
Dad the “option” of staying home 
with the kids, is roughly zero. 


Men are thus punished, in the 
event of divorce, for failing to exer- 
cise an “option” that, by feminine 
edict, is available to wives only. 

These realities are so perva- 
sive as to go unnoticed, but if Gold- 
berg wants a fantasy- 
land, it’s pretending it’s 
gender-neutral to base 
custody awards on who 
has been privileged, by 
a spouse’s work efforts, 
to clock more hours 
with the kids. And that 
what men really want 
is not closeness to their 
children but to avoid 
financial responsibility 
and control their ex- 
wives’ lives. 

Noncustodial parents should, 
of course, pay reasonable child sup- 
port. However, there is no valid 
basis to presume that noncustodial 
moms, deprived of meaningful con- 
tact with their children, would be 
more conscientious than men. 

Geoffrey Pope 

Harrison, N.Y. 

As a newly divorced noncusto- 
dial father, I almost fell for the 
rhetoric of fathers’ rights propo- 
nents until I took a close look at 
their arguments. 

One of their main tenets is 
modification of family law to in- 
clude a rebuttable presumption of 
joint custody. “Kids have,” they 
argue, “two parents; they should 
have equal time with both.” 

Yet, in cases for which any pre- 
sumption must apply, one parent is 
the primary caregiver. To say, post- 
divorce, that both parents are now 
equally situated as caregivers is to 
disregard the fact that most are 
not. We’re talking about who has a 
track record of giving up personal 
advancement for the sake of the 
children. And actions speak louder 
than words, do they not? 

Joint custody reduces time and 
attention a child receives from the 
primary parent to be made up, pre- 
sumably, by the other one. Consid- 
er that the nonprimary parent was, 
in most cases, the primary wage- 
earner — a status that likely limited 
the amount of attention that could 
be focused on the child. Fathers’ 
rights proponents would have us 
believe the nonprimary parent is 
now, by virtue of no longer being 
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Introducing Amicus Attorney Pro , with its incredible © button. 


Amicus Attorney is a law office on computer — a comprehensive case management, calendar, 
tickler, time entry, contact manager, conflict system, date calculator and phone call system — 
cleverly integrated. 

The new Pro version is also much more. Amicus Attorney Pro doesn’t just organize what you 
have to do — it helps you do it. New “intelligent assistance” includes: 


► 


Document assembly with HotDocs® 

Court docket calculations with CompuLaw® 
Telephone integration with Nortel 


► 


Full networking — 
with ability to disconnect 
and later reconnect 


When you see the © button, just click it. For example, on a reminder to draft a document, 
just click © . The file information is passed to HotDocs®, and before you can say, li Amazing. r 
the document is done. And of course, since this is Amicus Attorney , a complete time entry is 
prepared (you may want to round the time up, since it happened so fast). 

Drafting documents is just one of the things we do for you. 
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LETTERS 


married, going to spend less time at 
work and be more actively involved 
with his child. Hogwash. 

The dads agitating for joint cus- 
tody claim they want their turn at 
being a care provider. But they 
aren’t going to quit their jobs or cut 
back on work to spend more time 
with their children. No, sir! They’re 
going to put that child in day care, 
hand it off to the second spouse, or 
turn it into a latchkey kid. The net 
effect is the overall reduction in the 
amount of time and attention the 
child has from either parent. 

Acting in the best interests of 
the child involves recognizing which 
parent has proven better at certain 
elements of caring for the child. It 
takes money to raise a kid, and the 
noncustodial parent should be that 
parent who is de facto best at mak- 
ing money. 

Likewise, the custodial parent 
should be the one who has been 
providing the child care all along. 
Trying to judicially or legislatively 
change reality serves only to make 
a bad situation worse. 

Nick Seidenman 
Fairfax, Va. 


Correction 

“The Real Insiders,” January, 
page 42, should have reported that the 
8th U.S. Circuit Court of Appeals 
based in St. Louis denied the 
government’s petition for rehearing 
and suggestion for rehearing en banc 
(Nov. 13. 1996) in United States v. 
O’Hagan, 92 F.3d 612. 

The Journal regrets the error. 


Make Lemonade 

Michael McConnell’s “Stuck 
With a Lemon,” February, page 46, 
raises grave issues for those of us 
concerned with separation of church 
and state. 

McConnell is concerned that 
Lemon ' s requirement that all legis- 
lation be passed with a “secular pur- 
pose” could prevent many Ameri- 
cans from having their religious 
values reflected in the enactment of 
our laws. This is precisely why the 
secular purpose requirement is so 
valuable. 

If the separation of church and 
state has any meaning at all, it has 


to be that no one in the United 
States should suffer loss of an oth- 
erwise legal liberty, merely be- 
cause of someone else’s religious 
beliefs. 

Edward Tab ash 
Beverly Hills, Calif. 

When you have a Lemon, you 
should make lemonade. The assault 
on the so-called Lemon test for de- 
termining establishment clause vi- 
olations is sour and unrefreshing. 
McConnell is right that the three- 
part test breaks down, that lower 
court judges of varying abilities 
often apply it stupidly, and that the 
Supreme Court ignores it whenever 
convenient. But what then? 

Let us stipulate that the Lemon 
test, if taken seriously as a “test,” is 
a failure. In practice, however, it is 
not a test but rules of thumb. 

Simply overruling Lemon would 
not make its rules of thumb irrele- 
vant, and the absence of any better 
alternative suggests no new test is 
possible. There is no substitute for 
judgment, however flawed. It is 
often flawed in the establishment 
clause area, but the Lemon test did 
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not cause — and its overruling would 
not cure — the problem. 

Clement J. Colucci 
Bronx, New York 


Clerk of all Trades 

As a second-year law student, I 
enthusiastically support the idea of 
clerking in a small firm or for a solo 
practitioner (“In the Good Old Sum- 
mertime,” February, page 84.) 

Last summer I clerked in a 
sharing agreement for two solos. I 
attended administrative hearings, 
depositions, client interviews and 
one or two trials, and was involved 
in preparation of clients and cases 
for hearings or court appearances. 

However, I unashamedly admit 
that I also took out the trash, an- 
swered the phone, ordered supplies 
and cleaned the refrigerator. 

A clerkship with a solo practi- 
tioner is a two-way street. While 
the clerk is learning the minute as- 
pects of the practice of law, the at- 
torney can bounce ideas off the 
clerk and get mundane legal work 
out of the way by handing it over 
to someone eager to sink his or her 


teeth into “real-world” law. 

In the end, the experience of a 
small firm can do nothing less than 
prepare you to hit the ground run- 
ning when you do get the large firm 
offer. 

Christopher Nuneviller 
Ephrata, Pa. 


Recognizing Rights 

“A Right to Talk” (February, 
page 72) reported Justice Antonin 
Scalia’s comment on the merits of a 
“right to die” case being appealed to 
the Supreme Court, his opinion 
being that the Constitution speci- 
fied no such right. 

It would seem that the Consti- 
tution does not create “rights,” it 
recognizes rights. Nor is the Court 
precluded from recognizing and 
protecting rights inherent in life, 
liberty and freedom of speech. Cer- 
tainly “liberty” should be construed 
as including freedom to limit one’s 
term on this planet. Why should 
there be any challenge to an indi- 
vidual’s autonomy in the matter? 

F. Norman Higgs 
Bay City, Mich. 
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A CAPITAL CHASE 

Dogs in doghouse over sheep 

Chris Eck, a Bend, 
Ore., lawyer, raised the 
classic issues for a death- 
penalty appeal: violation of 
due process and lack of 
assistance of counsel. What 
made the case a bit unusu- 
al, though, were the de- 
fendants — a 7-year- 
old golden retriev- 
er named Jessie, 
and Chase, a 9- 
month-old 
beagle. 

The dogs 
got into trou- 
ble when either 
a stray dog or 
coyote got into owner Lynn 
Stone’s yard and attacked 
Chase, Eck says. Jessie 
came to Chase’s rescue. 
Stone opened the gate, and 
all three animals fled to a 
neighbor’s yard, he says. 

Both dogs were subse- 
quently tried, convicted and 
sentenced to death in Jan- 
uary at a hearing before a 
dog control board in De- 
schute County, Ore., on 
charges that they chased 
the neighbor’s sheep. The 
decision prompted wide- 
spread howls of protest 
from dog lovers. 

Under Oregon law, a 


dog gets only a slap on the 
paw for injuring a human. 
But the mandatory sen- 
tence for injuring or even 
chasing livestock is swift 
execution. (All the beagle 
did, Eck says, “was look at 
the sheep.”) 

Eck, who never had a 
canine capital case before, 
won a last-minute 
stay of execution 
from the county’s 
circuit court, then 
filed a petition for 
a writ of review. 
His primary initial 
argument is that 
due process rights 
were violated because 
the dogs’ owner wasn’t in- 
formed of her right to an 
attorney at the hearing. 

If the petition is grant- 
ed, the court is likely to re- 
mand for another hearing, 
Eck says. Meanwhile, state 
Sen. Neil Bryant is draft- 
ing a bill that would make 
the death sentence optional 
instead of mandatory for 
first-offense chasing. 

LEGAL TENDERLOIN 
Got change for a yak? 

To anyone with an in 
terest in tort claim awards, 
consider the deliberations 
of a new ethnic court in 


Chechnya, southern Russia. 

In one of the court’s 
first decisions, it ordered a 
man convicted of killing 
another man in a traffic ac- 
cident to pay 63 camels to 
the victim’s relatives. The 
award apparently tracked 
with instructions on Islam- 
ic law given to the new 
Muslim judges by a Jor- 
danian-born Chechen who 
had spent eight years in 
Afghanistan. 

In Chechnya, however, 
there are no camels. So the 
judges did some animal 
husbandry calculations and 
converted the camels to an 
equivalent value in bulls, 
which Chechnya has, and 
then translated that to a 
cash equivalent — $630,000. 

When the defendant 
said it would be impossible 
to raise that amount in the 



war-battered republic, the 
court adjusted again. Final 
award: $360. 

HAVE MOUSE, WILL SURF 
Judge sets sights on Web site 

When computer experts 
at the North Dakota Su- 
preme Court said they were 
too busy for a stroll into 
cyberspace, Justice Dale 
Sandstrom decided to take 
the giant step himself. 

Sandstrom, who says 
he didn’t know much about 
what he was doing when he 
started out, created the 
court’s World Wide Web site. 
(Check out the site at http: 
//www.court.state.nd.us.) 

Sandstrom started off 
with state supreme court 
opinions for the past three 
years and now updates the 
site himself with new ones. 
Also there are the court’s 
monthly calendar, a direc- 
tory of lawyers, links to 
other courts and legal sites, 
and an e-mail connection. 

Sandstrom says one e- 
mail message came from 
his third-grade nephew, 
who after a few chatty lines 
instructed him as follows: 
“My friends want to know 
exactly how much you make 
and exactly what you do. 
Be specific.” 


Who’s News 

Michael J. Rotko of Drinker Biddle & Reath in Philadelphia 

Education: University of Pennsylvania Law School (1963) 

Background: Partner at Drinker Biddle, where he practiced 
white-collar criminal defense. He was U.S. attorney for the 
Eastern District of Pennsylvania (1993), chief of the appeals 
division (1967-1968) and chief deputy district attorney (1968- 
1974) at the District Attorney’s Office in Philadelphia, when 
U.S. Sen. Arlen Specter was district attorney there. Specter 
now serves as chairman of the veterans’ affairs committee. 

In the news lor: Bipartisan appointment as special counsel to the U.S. Senate Committee on 
Veterans’ Affairs to lead its investigation into issues arising from the emergence of Persian 
Gulf War Syndrome. 

On the investigation: “It’s an impartial, bipartisan effort to get to the facts as to the causes of 
Gulf War Syndrome. We hope to trace as much as possible and identify the illnesses so 
many of the veterans are having, to take steps to try to ensure that it doesn’t ever happen 
again, to deal with the veterans’ claims, medical treatment and compensation, and also to 
look into issues concerning whether various branches of our government have been forth- 
coming or not forthcoming as to what they knew.” 

On his decision to accept: “It’s good to do different things. It energizes you. Secondly, I con- 
sider it an honor. And I consider it a very important issue.” 



So They Say 

YULE BE SINGLE SOON 

New York divorce law- 
yer Joan Ellenbogen on 
why the weeks following 
Christmas traditionally 
turn out to be the busiest 
time of the year in her 
business: 

“They come to us in 
January saying, ‘Never 
again. Not one more 
time around the tree.’ ” 

WRONG VIBE 

Raoul Felder, another 
New York divorce lawyer, 
on his refusal to file peti- 
tions for divorce or separa- 
tion on Valentine’s Day: 
“Maybe death can’t 
take a holiday, but filing 
for divorce can.” 

QUOTES ARE FROM THE CHICAGO TRIBUNE 


12 ABA JOURNAL / APRIL 1997 


STORIES BY PAULA HERBUT AND ASSOCIATED PRESS; ABAJ PHOTO BY PETE SOUZA; ILLUSTRATIONS BY JEFF DIONISE AND JOHN SCHMELZER 

Copyrighted material 





*£rZi+ V e Z^ 

S&fJSfcV ^ V vv« <* e*^ 

4 •S'NeswsMsSfi'V Zx ^ ao< ® o-. .^ c :, 


sS .-,>'’ - 
>i;*«V^ 


It's Time ForTimeslips 
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lEhe Business? 


Good Help Is Hard To Find. 

But luckily, you can get the best billing assis- 
tant in the business for a few cents a day! 
How? By turn- 
ing over your 
billing and time 
tracking to 
Timeslips 
Deluxe, the 
best-selling, 

most award-winning time and billing soft- 
ware in the business. 



of each client's bill in a simple “summary" 
format. Immediately cut hours from the 
entire review and correction phase of billing. 
Magic? Not really, lust the standard stuff in 
New Timeslips Deluxe Version 7! 


Introducing Your New Staff Member. 

Imagine a billing assistant that, at the time 
of billing, would assemble time and expense 
slips, payments and everything you need for 
billing without requiring you to hunt 
through reports, menus and 
screens. That assistant can 
even help you with each cor- 
rection by having all the billing | - 
data at your fingertips. 


Award-Winning Software “Navigates” 
Tough Office Management. 

The unique Timeslips Navigator provides 
simple “work-flow” templates, allowing 
accelerated learning and increased productiv- 
ity. It’s designed to streamline office chores, 
eliminate billing road blocks and get your 
bills out fast... and payments back sooner. 


This new software invention, 
called the “Billing Assistant”, 
is your faithful servant which 
presents to you a report 


* 


It All Starts With Time Tracking. 

By tracking your billable time, you’ll increase 
billing profits by up to 25%. Guaranteed. 
Timeslips Deluxe makes it easy by placing a 

simple “time 
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slip” form on 
every computer 
screen in your 
office, ready to 
time calls, track 


The easy-to-use Timeslips Navigator guides 
you to every function in the program. 


The Result? 

Nothing short of amazing. Timeslips also 
creates detailed, intelligent productivity 
reports loaded with timely information about 
your firm, your clients and your employees. 


'If you never have used Timeslips... 
you may find that the billing 
process is almost as pleasant 
as getting paid.” 

The Lawyers PC, luly ‘96 


Try It Risk-Free. 

There's almost no end to what Timeslips 
Deluxe can do to make you more profitable. 
Try it for yourself. With a 30-day money- 
back guarantee, you have nothing to lose. 
Think of it as your newest staff member — 
at a ridiculously low salary. 


1 - 800 - 285-0999 


www.timeslips.com media code: aba 
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Rand-ly Criticized 

Congressional court fix had little effect on cost and delay 


BY STEPHANIE B. GOLDBERG 

T he conventional wisdom about 
mediation is that it is cheaper 
and faster than litigation. But that, 
along with other truisms about li- 
tigation practice, has 
been debunked by a 
new study assessing the 
effectiveness of reforms 
implemented by 10 fed- 
eral District Courts 
under the 1990 Civil 
Justice Reform Act. 

The five-year-long 
study, conducted by 
the Rand Institute for 
Civil Justice in Santa 
Monica, Calif., conclud- 
ed that many CJRA- 
inspired reforms had 
done little to reduce ei- 
ther cost or delay. Me- 
diation and mandatory 
arbitration, for exam- 
ple, yielded no signifi- 
cant decrease in litiga- 
tion costs, resolution 
time or attorney satis- 
faction. 

A few reforms did 
show promise, however. 

Perhaps the most en- 
couraging finding was 
that a combination of 
techniques could re- 
duce the time to case 
disposition by as much as 30 per- 
cent. The combo: setting trial dates 
early, having litigants at settle- 
ment conferences or available by 
phone, reducing discovery time, 
and having judges manage cases 
soon after filing. 

Ball in Congress’ Court 

Armed with the Rand study, 
the policy-makers must now decide 
which reforms to implement na- 
tionwide and whether to allow con- 
tinued experimentation. 

The act calls on the U.S. Judi- 
cial Conference to make its recom- 
mendations. The question on the po- 
litical horizon, however, is whether 
the Republican-led Congress will 
defer to the judiciary’s rule-making 
process or conclude that more far- 
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reaching reforms need to be enacted. 

The choices aren’t easy. One of 
the biggest surprises of the study 
was that techniques that speed res- 
olution of cases will not necessarily 
lower litigation costs. “If the parties 


want to reduce litigation expenses, 
they will have to shoulder the bur- 
den themselves. They can’t look to 
judges to do it for them,” notes 
James Kakalik, who was lead re- 
searcher on the study. “Judicial 
case management explains only 
about 5 percent of the variation in 
litigation costs.” 

Judge Patrick Higginbotham 
of the 5th U.S. Circuit Court of Ap- 
peals based in New Orleans and a 
member of the Rand Board of Over- 
seers says the study is a valuable 
starting point. “It’s important to 
have an empirical basis for the yea 
and nay of any proposition,” he says. 

Also lauding the study was 
Sen. Joseph Biden, D-Del., who 
sponsored the CJRA when he was 
chair of the Senate Judiciary Com- 


mittee. He issued a statement call- 
ing the report “another step forward 
in the process of identifying those 
positive innovations that will lead 
to effective and lasting reform.” 

The CJRA required each of 
the 94 federal district 
courts to appoint an ad- 
visory committee com- 
posed of lawyers, jud- 
ges and laypeople to re- 
view the court’s dockets 
and propose a plan of 
action. Thirty-four dis- 
tricts had to have plans 
in place by January 
1992; the other 60 were 
given until December 
1993. 

“Sen. Biden was in 
a state of mind that 
something had to be 
done,” says Duke Uni- 
versity law Professor 
Paul Carrington, a for- 
mer reporter for the 
Federal Rules Commit- 
tee. “He was saying, in 
effect, ‘Well, you guys 
go out and solve the 
problem.’ ” 

Test Cases 

Ten pilot districts, 
the subjects of the Rand 
survey, were specifical- 
ly directed to use six 
case management principles. They 
were: 

• Differential or multitrack 
case management. 

• Early judicial intervention. 

• Special monitoring of com- 
plex cases. 

• Referral of cases to alterna- 
tive dispute resolution programs. 

• Use of voluntary and cooper- 
ative discovery techniques. 

• Good-faith efforts to resolve 
discovery disputes without filing 
motions. 

The act also asked the pilot dis- 
tricts to consider requiring: joint dis- 
covery plans, neutral evaluation of 
cases soon after filing, the presence 
of attorneys at pretrial conferences 
who have authority to sign agree- 
ments, the presence of litigants at 


Faster Isn't Always Cheaper 

A Rand study found that civil delays are reduced by four case 
management procedures implemented under a 1990 law, but litigation 
costs drop under only one of the techniques. 

Time to disposition Costs (In lawyer hours) 


Early judicial management 

Decreased 

Increased 

(of any kind) 



Setting the trial 

Decreased 

No effect 

schedule early 



Reducing the time for 

Decreased 

Decreased 


discovery 

Having litigants at or available 
for settlement conferences 

Mandatory early disclosure 


Joint discovery/case 
management plan 

Referral to mandatory 
arbitration 

Source; "Just, Speedy, and Inexpensive? An Evaluation of Judicial Case Management Under the Civil Justice 
Reform Act" by the Rand Institute for Civil Justice in Santa Monica. Calif. 
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Sen. Joseph Biden: Uniform rule changes are best. 


settlement conferences who have 
binding authority, and signatures 
by both attorneys and litigants on 
requests for discovery extensions or 
trial date postponements. 

Implementation varied widely, 
and some discretionary reforms 
were not adopted at all. For in- 
stance, the Rand Institute was un- 
able to measure the efficacy of dif- 
ferential case management because 
five of the six districts that tried it 
assigned almost all general civil 
cases to the standard track. Only 
the Eastern District of Pennsylva- 
nia assigned more than 2 percent of 
its caseload to a separate, complex 
track. 

Similarly, none of the 20 dis- 
tricts required litigants and counsel 
to co-sign particular requests. Vir- 
tually all 20, however, adopted 
some form of voluntary or coopera- 
tive disclosure, although some did 
so on a very limited basis. 

Problems with implementation 
come as no surprise to Edwin Wesly 
of New York’s Winthrop, Stimpson, 
Putnam & Roberts, who chairs the 
advisory committee for the Eastern 
District of New York. “Institutional 
change is glacial,” he says. “Atti- 
tudes are slow to change.” 

Change was easier to imple- 
ment in his district, says Wesly, be- 
cause it had a head start. The court 
had formed its own advisory com- 
mittee in 1983 and was able to 
issue a final report by December 
1991. Among the reforms adopted 
were mandatory disclosure, manda- 
tory arbitration for all cases with 
damages under $100,000, and re- 
ferral of all nondispositive matters 
in civil cases to magistrates unless 
the presiding judge objects. 

In most jurisdictions, however, 
reform never took hold because the 
changes were too minor or were 
never fully implemented, notes the 
Rand survey. There may also have 
been a backlash at the grassroots 
level by judges who were set in 
their ways and who perceived the 
legislation as an intrusion into 
their processes. 

Nevertheless, Rand and others 
are putting a positive spin on the 
CJRA results. 

Just forming advisory commit- 
tees was beneficial, notes the Rand 
report, because it promoted aware- 
ness of case management problems 
and improved bench-bar communi- 
cation. “That benefit alone probably 
justifies the advisory groups’ work,” 
the report concludes. 


Another positive finding con- 
cerned the act’s public reporting re- 
quirement. Under the CJRA, courts 
had to issue semiannual reports of 
all cases more than three years old. 
While the total number of all civil 
cases has increased, the number of 
cases more than three years old has 
declined by 25 percent. 

Call for Uniformity 

The findings set the stage for 
debate on whether experimentation 
balkanizes federal practice or aids 
problem-solving. Biden, for one, is 
in favor of uniformity. In a state- 
ment, he said the Judicial Confer- 
ence should support uniform, na- 
tionwide rule changes that save 
time and costs. 

Many practitioners are echoing 
the senator’s call for uniformity. 
Notes Wesly, “The lion’s share of the 


The 10 Pilots 

The Rand study looked at 
10 pilot districts that used specif- 
ic case management techniques. 
The districts were: the Southern 
District of California, Delaware, 
Utah, the Eastern District of Wis- 
consin, the Western District of 
Tennessee, the Southern District 
of New York, the Northern Dis- 
trict of Georgia, the Eastern Dis- 
trict of Pennsylvania, the West- 
ern District of Oklahoma, and the 
Southern District of Texas. 


bench and bar feel that there 
should be national rules and 
that local experiment should 
be the exception.” 

But some academics 
think the uniformity prob- 
lem is exaggerated or mis- 
stated. According to Judith 
Resnik, a visiting professor 
at the New York University 
School of Law, the varia- 
tions in local practice aren’t 
as great as some make them 
out to be. “We might see 
only three or four types of 
variation,” she says. 

Professor Carl Tobias of 
the University of Montana’s 
law school thinks there is 
value to local variation. Why 
not, for example, allow tele- 
phone settlement confer- 
ences in states that are 
sparsely populated, where 
lawyers are hours away 
from the federal courthouse? 
“The real problem,” says Tobias, 
“is to respond to peculiar local 
conditions while still maintaining 
uniformity.” 

Duke’s Carrington has a differ- 
ent view. “Telling each district to go 
out and do its own thing was de- 
structive of practice,” he says. “It’s 
important to get rid of localism in 
the discovery process. Discretion is 
important but it should be case-by- 
case, not district-by-district.” 

While Carrington decries the 
CJRA as “a quarter-baked piece of 
legislation” that got in the way of 
the rule-making process, Congress 
still may be impatient for change. 

One scenario posed by Tobias 
is that Congress might package 
procedural reforms with reforms 
that affect particular classes of 
cases, such as last year’s securities 
legislation. “I personally wouldn’t 
prefer to see it that way,” he says, 
“but that may be the only way it’s 
politically viable.” 

The office of current Senate 
Judiciary chair Orrin Hatch, R- 
Utah, had no comment on the Rand 
study or future courses of action. 

Hatch will likely get plenty of 
advice from the bench, bar and aca- 
demics. All three groups were ex- 
pected to be represented at an ABA 
conference scheduled for late March 
at the University of Alabama. Ac- 
cording to Judge Higginbotham, a 
conference organizer along with 
ABA President N. Lee Cooper, the 
participants will discuss, “Where do 
we go from here?” ■ 
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NEWS 


Cruel and Unusual? 

ACLU vows to challenge California law requiring 
castration for certain convicted child molesters 


BY MARK HANSEN 

W hen it comes to legislation, it 
is often the case that as Cali- 
fornia goes, so goes the nation. 

Which, if true in this instance, 
means that many other states could 
end up with mandatory 
castration laws for child 
molesters. California last 
year became the first state 
in the nation to adopt such 
a statute, which took effect 
on Jan. 1. 

Under the law, twice- 
convicted child molesters 
will be required to undergo 
chemical castration prior 
to their release from pris- 
on unless they elect to be 
surgically castrated in- 
stead. First-time offenders, 
at the discretion of a judge, 
could be subject to the 
same treatment. The stat- 
ute applies only to those 
who commit certain offens- 
es against children under 
the age of 13. 

Nobody is in any im- 
mediate danger of being 
castrated, experts say, be- 
cause the law applies only 
to certain offenses commit- 
ted after Jan. 1. And those 
who qualify would likely 
have to serve a lengthy 
prison sentence before cas- 
tration could take place. 

Taxpayer Plaintiff Sought 

But that hasn’t stopped law- 
yers for the American Civil Liber- 
ties Union of Northern California 
from preparing to mount a legal 
challenge to the new law on consti- 
tutional grounds. And they aren’t 
waiting around for a convicted child 
molester to serve as the plaintiff. 

Under California law, any tax- 
payer can sue the state over impor- 
tant legal and constitutional issues 
involving the spending of taxpayer 
funds. And ACLU officials say they 
are looking at various professional 
and medical associations that op- 
pose the new law to serve as the 
ideal plaintiff. 

Nor has the prospect of a 


lengthy legal battle in California 
discouraged lawmakers elsewhere 
from jumping on the legislative 
bandwagon. As of mid-February, 
similar legislation had been pro- 
posed in at least 10 other states. 

Proponents contend that man- 


datory castration laws, while ad- 
mittedly drastic, are the only way 
of ensuring that child molesters, 
whose predilection for children 
can’t be cured, will not continue 
molesting again and again. 

They cite Attorney General 
Janet Reno’s own estimate that 
three out of four child molesters are 
repeat offenders. And they argue 
that the use of sex-drive-suppress- 
ing drugs has proved to be a safe 
and effective treatment for sex of- 
fenders in Europe, where the prac- 
tice is far more common than it is 
here. 

“The worst that could happen 
is that some of these guys might 
grow breasts, lose some hair or suf- 
fer from hot flashes, which seems 
like a pretty small price to pay for 


the privilege of being allowed back 
into society,” says Susan Carpen- 
ter-McMillan. She drafted and lob- 
bied heavily for passage of the Cal- 
ifornia law in her role as president 
of the Women’s Coalition, a conser- 
vative, Pasadena-based group. 

But opponents maintain that 
such a law, besides being barbaric 
and unconstitutional, won’t work. 
They cite the opinions of many 
medical experts who say that chem- 
ical castration works only when it 
is voluntary, and only with a com- 
prehensive treatment plan that in- 
cludes intensive therapy. 

“Most bad law flows from 
bad science,” says Mary Brod- 
erick, executive director of Cal- 
ifornia Attorneys for Criminal 
Justice, an organization of the 
state’s criminal defense bar. 
“But here, the science is per- 
fectly clear and the California 
Legislature chose to ignore it.” 
Kelli Evans, an ACLU staff 
attorney who is preparing the 
organization’s suit, says it will 
raise a variety of constitutional 
claims, including alleged viola- 
tions of due process, equal pro- 
tection and privacy guarantees, 
along with the ban on cruel and 
unusual punishment. 

“The Constitution imposes 
limits on how far we can go in 
the name of treatment,” Evans 
says. “And this law goes far be- 
yond those limits.” 

If the ACLU forges ahead, 
legal experts say the plaintiff 
will have case law on its side. 
The Michigan and Montana su- 
preme courts, the only courts 
to date that have dealt with the 
question of coerced castration, 
have both held such a punishment 
to be unlawful. 

“If society feels the need to 
keep child molesters incarcerated 
longer, it has that power,” says Er- 
win Chemerinsky, a professor of 
constitutional law at the University 
of Southern California. “But once 
they’ve been paroled, it has no au- 
thority to subject them to a choice 
between surgical and chemical 
castration.” 

But Carpenter-McMillan says 
she isn’t worried. In fact, she’s al- 
ready working on her next project, 
which is to get a new law passed re- 
quiring repeat child molesters to 
wear a single handcuff for life. 

“It’s not something they could 
easily hide,” she says. “And chil- 
dren will be taught to look for it.” ■ 
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A Rush to Reform 

Critics fear some Simpson-inspired changes are misguided 


BY BJ. PALERMO 

L egal analysts call them “O.J. 

laws” — the legislation, propos- 
als and policies that were bom in 
California in reaction to the three 
trials involving O.J. Simpson. 

They include new judicial and 
bar rules aimed at controlling pub- 
licity in high-profile cases, a new 
exception to the hearsay rule, and a 
proposed law that would deny child 
custody to a parent who is found 
guilty or liable in a spouse’s death. 

Almost everyone found some- 
thing to criticize in the trials, the 
most recent of which ended in Feb- 
ruary with a $33.5 million judg- 
ment against the former football 
player. He won acquittal in his 
1995 murder trial, and custody of 
his two children in a 1996 battle 
with his former in-laws. 

Now the critics are also finding 
something to criticize in the re- 
forms that followed the trials. 

Controlling Coverage 

Both the bench and bar were 
quick to respond to charges that the 
Simpson criminal trial was a 
“media circus.” Last May, the state 
Judicial Council adopted a rule giv- 
ing judges more discretion over 
whether to ban courtroom cameras. 
The rule lists 19 factors for judges 
to consider in making the decision. 

Another rule drafted by the 
state bar following the criminal 
trial limits lawyers’ public com- 
ments. The rule subjects lawyers to 
discipline for out-of-court state- 
ments that have a substantial like- 
lihood of materially prejudicing in- 
court proceedings. 

While a similar ABA rule con- 
tains commentary describing areas 
of safe comment, its California 
cousin leaves lawyers guessing. 
Many attorneys choose to say noth- 
ing rather than risk censure. 

In the Simpson civil trial, 
Judge Hiroshi Fujisaki imposed a 
blanket gag order on all partici- 
pants and barred television and 
radio from his Santa Monica court- 
room. Even though an appellate 
court slightly narrowed the judge’s 
order, participants rarely com- 


mented during the 4^-month trial. 

Douglas E. Mirell of Loeb & 
Loeb in Los Angeles, who repre- 
sented the ACLU on First Amend- 
ment issues in the Simpson crimi- 
nal trial, says the new gag rules are 
misguided. “Anyone who would at- 


tempt to legislate conduct using the 
Simpson case as an example is at 
least foolish,” he says. That is be- 
cause the case “not only is atypical 
but is extraordinarily atypical.” 

Yet another reform is an ex- 
ception to the hearsay rule passed 
by the Legislature in 1995. It al- 
lows into evidence statements that 
are recorded, written or made to po- 
lice by victims of domestic violence 
describing their injuries or threats 
of injury. The statements must be 
made at or near the time of the in- 
cident and must have occurred 
within five years of the filing of the 
case in which admission is sought. 

Most of the statements about 
spousal abuse in the Simpson case 


did not fall within that time frame, 
however. Judge Fujisaki did admit 
many of the diaries and letters of 
Nicole Brown Simpson into evi- 
dence, but on a different ground — 
to show her state of mind. 

Loyola Law School Professor 
Stanley Goldman criticizes 
both Fujisaki’s ruling and 
the Legislature’s action. 
The ruling is suspect, he 
says, because the victim’s 
state of mind is irrelevant 
in this case. And the law, 
he says, was an unfair re- 
sponse. 

“Changing the rules in 
midstream is a bad idea,” 
he says. “And this was so 
biased in its construction 
that it could only be ap- 
plied to statements against 
Simpson, not to statements 
in his defense.” 

Other reformers have 
targeted the state’s jury 
system. Among the propos- 
als: Reduce the number of 
votes required for a crimi- 
nal conviction, eliminate 
peremptory challenges, ban 
jury sequestration, man- 
date juror anonymity, and 
permit jurors to ask ques- 
tions and discuss evidence 
during trials. 

Some of the proposals 
“are sincere efforts to deal 
with a problem” and some 
are backed by legislators 
who want to “be part of the action,” 
says former Los Angeles District 
Attorney Ira Reiner, now a partner 
in Riley & Reiner. “We get a lot of 
peculiar laws for that reason. And 
most proposals won’t amount to a 
hill of beans.” 

Already one jury reform mea- 
sure has been declared unconstitu- 
tional. It would have barred jurors 
from selling their case-related sto- 
ries within six months of a trial. 
But another is in effect in Los An- 
geles County. It imposes a maxi- 
mum $1,500 fine on those who ig- 
nore summonses to jury duty. 

“The end result is a desirable 
one, in that you get more people 
participating on juries,” says Gold- 
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man. “But there was a racist impe- 
tus ... [to find] more white, middle- 
class jurors.” 

One of the latest Simpson-in- 
spired proposals is sponsored by a 
state assembly member and backed 
by the family of Nicole Brown 
Simpson. It would deny child cus- 
tody to a parent who is found guilty 
or liable in a spouse’s death. A su- 
perior court judge awarded Simp- 
son custody of his two children in 
December. 

In her written opinion, Superi- 
or Court Judge Nancy Wieben 
Stock held that the Brown family 
had failed to prove Simpson might 
harm the children, despite evidence 
he had beaten their mother. She 
deemed the pending wrongful 
death case against Simpson to be 
irrelevant to the custody issue, 
given the different standards of 
proof in the two cases. 

Appellate Fallout 

The aftereffects of the Simpson 
case may also include new prece- 
dent that will be set by appeals 
courts in the case. While the av- 
enues for appeal are many, one 
issue that could clarify California 
law concerns punitive damages. 

The civil jury awarded $8.5 
million in compensatory damages 
and $12.5 million in punitives. The 
latter amount was based on the ar- 
gument that Simpson’s celebrity is 
worth $2 million to $3 million over 
each of the next 25 years. Simpson 
claims he is broke and in debt. 

Issues include whether the pu- 
nitive award was too high, whether 
evidence about Simpson’s future 
earnings should have been barred 
because it was too speculative, and 
whether punitives following a crim- 
inal acquittal amount to double 
jeopardy. 

Defendants hit with huge pu- 
nitive awards usually are corpora- 
tions whose worth is proven by an- 
nual reports and other documents, 
notes law Professor Mark S. Gal- 
anter of the University of Wiscon- 
sin. “But can you wipe someone 
out? I haven’t seen any discussion 
by the courts on that issue.” 

Of course, the full impact the 
Simpson cases will have on the 
legal system remains to be seen, 
analysts agree. “For 2'A years this 
case has been No. 1 news in Amer- 
ica, and you can’t take that chunk 
of time with that much exposure 
and not have lasting changes,” says 
Goldman. ■ 
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NEWS 


All the News Fit to Tape 

Hidden-camera cases test scope of media protections 



ABC News lawyer Bill Jeffress stands with ABC producers Susan Barnett (center) and Lynne Dale, 
who secretly taped supermarket employees doctoring allegedly spoiled meat that was to be sold. 


BY JOSEPH WHARTON 

R eports of the death of under- 
cover reporting may be greatly 
exaggerated. 

Observers predicted the demise 
of hidden-camera exposes on televi- 
sion news programs after a federal 
jury in Greensboro, N.C., slapped 
ABC and two of its PrimeTime Live 
news producers with $5.5 million in 
unitive damages on Jan. 22. Only 
1,402 in compensatory damages 
were awarded. 

The jury found that the broad- 
casters, who falsified resumes to se- 
cure jobs with the Food Lion super- 
market chain, had committed fraud 
and trespass and had breached the 
duty of loyalty. The torts occurred 
during the taping of an undercover 
report on unsanitary conditions at 
one store. Food Lion v. ABC Inc., 
No. 6:92CV592 (M.D.N.C.). 

But several media lawyers say 
the contours of libel law and media 
liability probably will be shaped in 
appellate courts rather than in jury 
boxes. So far, courts have not 
agreed on whether tort claims aris- 
ing from news-gathering methods 
are actionable. And juries that are 


allowed to consider such claims are 
not always as punitive as the one in 

Food Lion. 

“These cases are underscoring 
the tension between the First 
Amendment and the right of priva- 
cy,” says Neville L. Johnson, a Los 
Angeles solo practitioner who has 
filed eight hidden-camera lawsuits 
against the major networks. 

Johnson suffered a setback in 
one of his lawsuits only nine days 
after the Food Lion verdict shook 
the world of investigative journal- 
ism. In a decision based on an in- 
consistent jury verdict, a California 
appellate court reversed a $1.2 mil- 
lion award in a suit brought by a 
“telephone psychic” who was secret- 
ly videotaped for PrimeTime Live. 
Sanders v. ABC Inc., No. B094245, 
(Cal. Ct. Appeal). 

The Sanders court held that 
the jury’s rejection of the plaintiffs 
invasion-of-privacy claim required 
reversal of its finding that he 
nonetheless suffered a violation of 
his right to be free of photographic 
invasion. 

Food Lion and Sanders are ex- 
amples of a new breed of lawsuits 
against media corporations in which 


plaintiffs attack the news- 
gathering process rather 
than the accuracy of re- 
porting. Typically, these 
lawsuits allege that the 
media defendant commit- 
ted fraud, trespass, inva- 
sion of privacy, breach of 
loyalty or misrepresenta- 
tion by taping with a hid- 
den camera, getting hired 
by the target of an under- 
cover report, or using 
other forms of deception. 

Plaintiffs attorneys 
view hidden-camera re- 
ports as inviting targets. 
“The media is in disrepute 
with many juries because 
of the blurring line be- 
tween entertainment and 
news,” says George Free- 
man, assistant general 
counsel for The New York 
Times Co. and co-chair of 
the ABA Litigation Sec- 
tion’s First Amendment 
and Media Litigation Committee. 

Appellate courts have given 
hidden-camera suits mixed reviews. 
Two years ago the 7th U.S. Circuit 
Court of Appeals based in Chicago 
dismissed tort claims arising from 
ABC’s undercover reporting meth- 
ods in another PrimeTime Live re- 
port about an eye clinic. (A defama- 
tion claim was remanded for trial, 
however.) The broadcast had al- 
leged that the clinic recommended 
unnecessary cataract surgery. 

The court held that the use of 
hidden cameras by undercover re- 
porters who posed as patients did 
not violate the specific interests 
protected by the torts of invasion of 
privacy and trespass. 

In addition, First Amendment 
safeguards extend to the network’s 
investigatory tactics “regardless of 
the name of the tort,” Judge Rich- 
ard A. Posner wrote for the court. 
If the broadcast does not contain 
defamation, then generally the tar- 
get has no legal remedy, even if the 
network’s tactics are “surreptitious, 
confrontational, unscrupulous and 
ungentlemanly,” he wrote. Desnick 
v. ABC Inc., 44 F.3d 1345. (For 
more about Richard Posner, see 
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“Paper Trailblazer,” page 68.) 

In another hidden-camera case 
decided at about the same time, a 
Minnesota appellate court reached 
the opposite conclusion. It held that 
a homeowner’s trespassing claim 
against a television broadcaster 
who posed as a veterinary assistant 
could go to trial. 

The court found sufficient evi- 
dence that the reporter, who en- 
tered a home and taped a veteri- 
narian treating a sick cat, had ex- 
ceeded the scope of the homeown- 
er’s consent to enter the premises. 
Copeland v. Hubbard Broadcasting 
Inc., 526 N.W.2d 402. A jury, how- 
ever, awarded only $1 in damages. 

Plaintiffs are citing a U.S. Su- 
preme Court case in their media 
attacks, says Barbara Wall, vice 
president and senior counsel at 
Gannett and chair of the ABA’s 
Forum on Communications Law. 
They claim that Cohen v. Cowles 
Media, 501 U.S. 663 (1991), shows 
that the Court will not extend to 
the news-gathering process the 
First Amendment protection that 
covers the content of publications 
and broadcasts. 

In Cohen, the Court held that 
the First Amendment did not bar a 
promissory estoppel claim brought 
by a confidential source against a 
newspaper that had revealed the 
source’s identity. 

Media attorneys say Cohen dif- 
fers from tort suits attacking news- 
gathering efforts because it in- 
volves a breach-of-contract claim. 

Food for Though! 

The scope of broadcasters’ 
First Amendment protections will 
likely be at issue in an appeal of 
the Food Lion case. In post-trial 
motions filed with Judge N. Carl- 
ton Tilley Jr., the network seeks, 
among other things, a new trial and 
remittitur of a portion of the award. 

On appeal, the network will 
argue that the First Amendment 
bars punitive damages against the 
press for common-law torts of fraud 
and trespass, and that the award is 
unconstitutionally excessive, ac- 
cording to ABC lawyer William H. 
Jeffress, of Miller, Cassidy, Larroca 
& Lewin in Washington, D.C. 

Food Lion attorney Richard L. 
Wyatt Jr. of the Washington, D.C., 
office of Akin, Gump, Strauss, 
Hauer & Feld counters that the 
punitive damages are appropriate, 
since “ABC is engaging in this same 
conduct in other cases.” ■ 
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The Himmel Effect 

‘Snitch rule’ remains controversial but effective, especially in Illinois 


BY LAURA GATLAND 

I t has been nine years since a sub- 
urban Chicago lawyer was sus- 
pended for failing to report the mis- 
deeds of another member of the bar. 
But the impact of that censure is 
still being felt, especially in Illinois. 

The ruling is known as In re 
Himmel, 533 N.E. 2d 790 
(1988). Since it was issued, 
lawyers in Illinois and at least 
one other state have been 
coming out in droves to report 
fellow lawyers to disciplinary 
authorities. 

Into the Case Books 

As most law students 
now learn in ethics classes, 

Palos Heights, 111., lawyer 
James Himmel earned na- 
tional notoriety in 1988 when 
the Illinois Supreme Court 
suspended his law license be- 
cause he did not report that 
another lawyer had stolen 
from a client. In an effort to 
recover the money, the victim 
had hired Himmel, who 
agreed in a settlement with 
the other attorney to keep 
mum about the ethical breach. 

During his suspension, Him- 
mel worked for a title company 
doing real estate closings. It took 
him about five or six years to re- 
build his practice. “I’m managing,” 
he says. “I am a little bitter because 
I feel like I got punished for doing 
nothing wrong.” 

The ethics lesson hit home, 
however. The year after the Him- 
mel decision, the Illinois Attorney 
Registration and Disciplinary Com- 
mission received 922 complaints 
from lawyers reporting other prac- 
titioners’ alleged misconduct. While 
disciplinary authorities had not 
previously kept track of the per- 
centage of complaints originated 
by lawyers, they acknowledge the 
number was skyrocketing. 

“It was almost like a cathartic 
experience, that lawyers were hid- 
ing stuff and feeling bad about it,” 
says James Grogan, chief counsel of 
the state agency. 

And there is no end in sight. 
Lawyers filed 681 complaints 
with the Illinois commission in 


1990 and an average of 570 com- 
plaints annually from 1992 to 1995. 
Their filings over those four years 
made up 8.9 percent of total com- 
plaints and 18.2 percent of the com- 
plaints that resulted in formal dis- 
ciplinary charges. 

In Arizona, lawyers filed 19 
percent of the complaints referred 


for investigation by disciplinary of- 
ficials in 1995, the most recent year 
for which statistics were available. 
The state appears to be the only one 
besides Illinois that tracks lawyer 
complaints. 

While disciplinary officials wel- 
come lawyer-generated complaints 
because they are 
more often sub- 
stantiated, they say 
some are filed pri- 
marily to intimi- 
date opponents. 

‘"You still get a 
sense that some 
lawyers use Him- 
mel ... to file against 
lawyers they don’t 
like,” says Margaret 
Downie, chief bar 
counsel of the State 
Bar of Arizona. 

Himmel sees 
another reason for 
the numbers: fear 
of censure. “I’m 
sure that [my case] 
has brought about 


a lot of frivolous complaints,” he 
says. 

Despite the large number of 
lawyer-generated complaints, Ron- 
ald Rotunda, a law professor at the 
University of Illinois, says Himmel 
“has not set the world on fire.” One 
reason may be that other states’ re- 
porting requirements often are more 
lenient than those of 
Illinois. 

Some 40 jurisdic- 
tions, including Ari- 
zona, have adopted 
Rule 8.3 of the ABA 
Model Rules of Profes- 
sional Conduct, which 
requires lawyers to re- 
port those ethics viola- 
tions that raise a “sub- 
stantial question” about 
another lawyer’s “hon- 
esty, trustworthiness or 
fitness.” An exception is 
that “privileged infor- 
mation” does not have 
to be reported. 

Unlike the ABA 
rule, the Illinois law 
says that all nonprivi- 
leged ethics violations 
must be reported. It 
does not include the threshold re- 
quirement that the ethics violation 
must raise a “substantial question” 
about integrity. 

“The ABA model rule gives an 
exception to reporting that swal- 
lows up a good chunk of the rule,” 
says Rotunda. “It would probably 


_ 

Complaint Department 

The number of complaints filed by attorneys against other attorneys 
soared in Illinois after the state sanctioned James Himmel for failing 
to report wrongdoing. 
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be better if other jurisdictions 
adopted a rule like Illinois’.” 

But Geoffrey C. Hazard Jr., a 
law professor at the University of 
Pennsylvania, disagrees. He says 
any reporting rule is problematic be- 
cause it usually is not in a client’s in- 
terest for a lawyer to report anoth- 
er’s misconduct. “There’s nothing in 
it for the client, except another has- 
sle,” he says. “The disciplinary au- 
thorities can’t do a damn thing for 
the client. Why bother?” 

Disciplinary authorities cite 
only one other U.S. case in which a 
lawyer was punished solely for not 
reporting another’s lapse in ethics. 
In an unpublished 1995 opinion, 
the Arizona Supreme Court cen- 
sured lawyer Lawrence Condit for 
failing to report that another prac- 
titioner had allegedly committed 
legal malpractice, embezzlement, 
forgery and other misdeeds. 

A few other lawyers who were 
disciplined for failing to report col- 
leagues also were guilty of addition- 
al ethics violations. They include: 

• A Bloomington, 111., lawyer 
who was suspended for a year be- 
cause he used drugs — and didn’t re- 
port the judge who was his dealer. 

• Two New York lawyers, one 
of whom was disbarred and the 
other suspended, for taking part in 
a kickback scheme with city park- 
ing officials — and for failing to re- 
port that a lawyer was a recipient. 

The Honor System 

Several states have refused to 
adopt any reporting requirement, 
calling it unnecessary. “The pre- 
supposition should be that lawyers 
will act responsibly. I think it’s un- 
fortunate that we feel we need the 
rule,” says William P. Smith III, 
president of the National Organiza- 
tion of Bar Counsel. 

Georgia, California and Ken- 
tucky are among the handful of 
states that do not require lawyers 
to turn in other practitioners. Cali- 
fornia considered but rejected a 
“snitch rule” in 1989 and again in 
1991, after a state commission de- 
cided that it was unnecessary and 
onerous, says Fran Bassios, deputy 
chief trial counsel of the state bar. 

Joanne Pitulla, associate ethics 
counsel for the ABA Center for Pro- 
fessional Responsibility, says it is 
unfortunate that lawyers refer to 
Rule 8.3 as a “snitch rule.” Says Pit- 
ulla, “It is a rule that is probably 
the most unpleasant duty, but it is 
one that is a fundamental duty.” ■ 
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Time Out for Executions 

ABA action at the midyear meeting is expected 
to stir renewed debate on the death penalty 


decisions in capital cases. The 7th 
Circuit ruled in Gomez v. Acevedo, 
No. 94-3873, that, under the new 
law, federal judges must give defer- 
ential review to state court deci- 
sions on claims that evidence was 
insufficient to support convictions. 

The debate in the House of 


voting up or down on the death 
penalty,” said Cooper. 

The U.S. Justice Department’s 
opposition to the moratorium was 
expressed by Deputy Attorney Gen- 
eral Jamie S. Gorelick. While the 
Justice Department “is in accord” 
with the goals of the ABA resolu- 
tion, she said, “We must disagree 
with the assertion in the report [ac- 
companying the resolution] that 
the federal system does not comply 
with those goals.” 

While the ABA’s call for a 
moratorium received widespread 
publicity, it is still too early to 


BY JAMES PODGERS 

I nitial reactions to the ABA’s call 
for a moratorium on executions 
in the United States have been 
somewhat muted, but expectations 
are that the association’s action 
will trigger a new wave of debate on 
the death penalty. 

Meeting on Feb. 3 during 
the ABA Midyear Meeting in 
San Antonio, the policy-making 
House of Delegates voted 280- 
119 to urge jurisdictions not to 
carry out the death penalty 
until implementing procedures 
to meet these previously identi- 
fied association goals: 

• Provide competent legal 
counsel at all stages of the con- 
viction, sentencing and appeals 
processes. 

• Preserve due process, es- 
pecially in adjudication of con- 
stitutional claims in state post- 
conviction proceedings and in fed- 
eral habeas corpus proceedings. 

• Eliminate discrimination 
in death sentences on the basis 
of race of either the defendant or John Curtin Jr. (left) led the floor fight for the moratorium; N. Lee Cooper opposed it. 
victim. 


• Prevent executions of men- 
tally retarded persons and persons 
who were under the age of 18 at the 
time they committed their offenses. 

The moratorium, recommend- 
ed by the Section of Individual 
Rights and Responsibilities, and 
the Litigation Section, was the 
most controversial action taken by 
the House. (For more on the meet- 
ing, see “Your ABA” at page 102.) 

Remarkable Timing 

As if to add an exclamation 
point to the sharp debate in the 
House and in the media, the ABA 
issued its call for a death penalty 
moratorium only a day before Dar- 
lie Routier of Rowlett, Texas, was 
sentenced to death by a jury for the 
killing of her two young sons. 

The vote also came on the 
same day a panel of the 7th U.S. 
Circuit Court of Appeals at Chicago 
ruled that the federal Antiterror- 
ism and Effective Death Penalty 
Act of 1996 narrows the scope of 
federal habeas review of state court 


Delegates centered primarily on 
the question of whether calling for 
a moratorium on executions would, 
in effect, amount to a position op- 
posing the death penalty. The ABA 
is neutral on the death penalty. 

Leading the floor fight for the 
resolution, past ABA President 
John J. Curtin Jr. of Boston told 
the House that the resolution “is 
not a referendum on the death 
penalty. It expressly takes no posi- 
tion on the death penalty.” 

Rather, said Curtin and other 
supporters, the call for a moratori- 
um reflects concerns about the 
process followed in imposing the 
death penalty. “We need to reaffirm 
our commitment to justice,” he said. 
“It’s the right thing to do.” 

But opponents, including cur- 
rent ABA President N. Lee Cooper 
of Birmingham, Ala., argued that, 
while the resolution does not explic- 
itly oppose the death penalty, it ac- 
complishes the same purpose in a 
backdoor manner. 

“What we’re really doing is 


assess its longer-term impact. 

“I’m very encouraged by the 
responses so far,” says Ronald J. 
Tabak of New York City, who chairs 
the Death Penalty Committee of 
the individual rights section. He is 
pleased that the ABA action has 
garnered attention for the issues. 

Nevertheless, as of the end of 
February, no states had imposed a 
death penalty moratorium, the 
ABA Governmental Affairs Office 
confirmed. The ABA stance also 
failed to receive support from some 
key quarters. 

John Kaye, president of the 
National District Attorneys Associ- 
ation in Alexandria, Va., termed the 
policy “unfortunate and misguid- 
ed.” In a statement, he said a mora- 
torium would thwart the people’s 
will and “denigrate the legislative 
and criminal justice processes.” 

The National Association of 
Attorneys General in Washington, 
D.C., has taken no position on a 
moratorium or the death penalty it- 
self, according to a spokesperson. ■ 
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Loosening Congress’ Purse Strings 

Two courts enjoin restrictions on use of nonfederal funds by legal aid groups 



BY MARK HANSEN 

C ongress may have a right to im- 
pose some restrictions on the 
work of federally funded legal aid 
organizations, but it has little con- 
trol over how they use their nonfed- 
eral funds. 

So says chief U.S. District 
Judge Alan Kay of Honolulu, who 
on Feb. 14 granted a preliminary 
injunction prohibiting the Legal 
Services Corp. from enforcing many 
of its new restrictions on the use of 
non-LSC funds. 

A Quick Decision 

In his ruling, issued the same 
day the motion was argued, Kay 
held that some of the restrictions 
have a “substantial likelihood” of 
being found unconstitutional. They 
include a ban on lobbying, political 
advocacy, litigation on behalf of 
prisoners or with respect to abor- 
tion, and representation of accused 
drug dealers in public housing evic- 
tion proceedings. 

Kay said the restrictions ap- 
pear to represent an unconstitu- 
tional condition, in that they force 
the plaintiffs to give up some First 
Amendment rights in exchange for 
federal funding. Legal Aid Society 
of Hawaii v. Legal Services Corp., 
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Civil No. 97-00033 ACK. 

The suit is the first sweeping 
challenge to the constitutionality of 
the restrictions, which Congress 
imposed last year on the LSC as a 
condition for continued funding. 

A second suit challenging the 
restrictions, filed in U.S. District 
Court in Brooklyn, N.Y., less than a 
week after the Hawaii case, is still 
pending. That class action chal- 


lenges not only the restrictions on 
nonfederal funds, but on LSC funds 
as well. Velazquez v. Legal Services 
Corp., CV 97-00182. 

A New York state trial judge 
was the first to rule on the issue, 
however. She held in late December 
that one of the restrictions — which 
prohibits legal aid organizations 
from engaging in class action suits 
— is unconstitutional. 

Acting Manhattan Supreme 
Court Judge Beverly Cohen, in a 
Dec. 24 decision, called the restric- 
tions “a blatant attempt to inhibit 
the First Amendment rights of LSC 
lawyers, their clients and anyone 
who agrees with them.” 

Cohen’s order applies only to 
one lawyer’s status as lead counsel 
for a class of plaintiffs in one long- 
running case. The lawyer, Valerie 
Bogart, is challenging New York 
state’s abolition of an in-home hear- 
ing program for elderly homebound 
people appealing the denial of wel- 
fare benefits. Varshavsky v. Peral- 
es, No. 40767/91. 

Kay’s decision, on the other 
hand, applies to five legal aid orga- 
nizations in three western states 
that in 1995 served a combined 
client population of more than one 
million people. 

Unlike Cohen, Kay was not 
troubled by the constitutionality of 
the congressional ban on class ac- 
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A Legal Aid Suit Spurs Conservative Outcry 


Some fear a Texas legal aid group’s 
lawsuit may be the weight that tips the 
scale in favor of a push to cut federal 
funding for legal services nationwide. 

The controversy over the suit has 
prompted an investigation by a U.S. 

House subcommittee that is charged with 
oversight of the Legal Services Corp., the 
agency that provides funding to local 
legal aid providers. 

Texas Rural Legal Aid filed the 
Voting Rights Act lawsuit in December on 
behalf of a voter who claimed that the 
Hispanic vote in a state election was 
diluted by absentee voters, many of 
whom were military personnel. TRLA 
claimed that many of the absentees were 
no longer Texas residents. Casarez v. 
Valverde County , No. DR-96-CA-108. 


As the controversy brewed, TRLA 
turned over the lawsuit to a Santa Fe 
attorney. In January, a federal judge 
issued an injunction that bars the elected 
candidates from taking office because the 
absentee votes did not appear to be 
proper. Meanwhile, the suit is on appeal. 

Conservative legislators call the 
lawsuit frivolous and claim that it is an 
unconscionable use of taxpayer funds 
because it seeks to invalidate votes of 
military personnel. They claim that 
TRLA’s handling of the case violates a 
federal statute barring legal aid grantees 
from engaging in political activity or 
requesting attorney fees. 

In a January letter, the LSC 
challenged TRLA's request for attorney 
fees in the case. It did not object to the 




tions. Nor did he have a problem 
with prohibitions against the collec- 
tion of attorney fees and the repre- 
sentation of illegal aliens. 

Despite losing on a few points, 
lawyers for the plaintiffs say they 
regard the Hawaii decision as a fa- 
vorable development. “In the long 
run, we think it bodes extremely 
well for the ultimate outcome of the 
case,” says lead counsel Stephen 
Bomse, a partner at the San Fran- 
cisco firm of Heller Ehrman White 
& McAuliffe, which is representing 
the plaintiffs pro bono. 

Death Wish? 

LSC supporters fear the agen- 
cy’s critics will use the litigation as 
one more argument for doing away 
with the program altogether. 

“They’ll argue that it can’t be 
reformed, so let’s just eliminate it,” 
says Alan Houseman, director of 
the Center for Law and Social Poli- 
cy, a public interest law firm in 
Washington, D.C. 

Laurie Zelon, chair of the 
ABA’s Standing Committee on 
Legal Aid and Indigent Defendants, 
expresses the same fear. She says 
the committee’s primary concern is 
that the LSC is adequately funded. 

The important thing to keep in 
mind, Zelon says, is that Kay’s rul- 
ing is about Congress’ authority to 
restrict the use of other people’s 
money, not its right to control how 
federal dollars are spent. And if leg- 
islators were to take the position 
that a program should be eliminat- 
ed just because a court found some- 
thing about it that was unconstitu- 


suit as political activity, however. 

David Hall, TRLA executive director, 
contends the ban on political activity 
applies to acts such as using legal aid 
funds or office equipment to support local 
candidates, not handling lawsuits on 
behalf of clients. 

I-aurie Zelon. chair of the ABA 
Standing Committee on Legal Aid and 
Indigent Defendants, agrees. “Voting 
rights cases have been handled for many 
years" by legal aid groups, says Zelon. 

Nonetheless, Zelon concedes that 
opponents of federally funded legal 
services may use the suit to gamer 
funding cut votes. 

But she hopes not. The federal 
government “should be in the business of 
providing legal services and making sure 
that the justice system is accessible to 
everybody,” she says. 

— Hope Viner Sambom 


tional, she says, there wouldn’t be 
many programs left. 

Elimination of the LSC is ex- 
actly what some of its critics have 
in mind, according to Kenneth 
Boehm, chair of the Vienna, Va.- 
based National Legal Policy Cen- 
ter, which describes itself as a 
watchdog group focusing on an 
open government and LSC. 

Boehm says the litigation will 
undoubtedly cost the LSC some 


crucial support in Congress, dra- 
matically increasing the likelihood 
of deep budget cuts, if not outright 
elimination. “If they sat around 
and tried to figure out a better way 
to jeopardize their funding, they 
couldn’t do it,” he says. 

But Bogart says she felt she 
had to challenge the restrictions. “I 
believe I have an ethical obligation 
to my clients not to drop them like 
a hot potato,” she says. ■ 
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Independent Counsel Disconnect 

Some critics suggest limiting lengths and targets of investigations 



BY KENNETH JOST 

A s the Whitewater investigation 
fuels debate in Congress over 
the independent counsel law, some 
of the calls for change come from 
lawyers who once held the post. 

Many of the one-time inde- 
pendent counsel echo critics who 
say the law costs too much, hurts 
innocent people, and turns polit- 
ical disputes into criminal inves- 
tigations. But the dozen former 
special prosecutors canvassed 
for this article disagree among 
themselves over how to change 
the law, and none of them wants 
to repeal the post-Watergate 
statute. 

Flaws Not Fatal 

“Like democracy, it’s imper- 
fect,” says Alexia Morrison, a 
Washington, D.C., attorney who 
served as independent counsel in 
the mid-1980s. “But it’s the best 
of the systems we’ve found so far 
to maintain public confidence in 
federal law enforcement.” 

“It is now a fixture of American 


Both bills would give the attorney 
general subpoena power for prelim- 
inary probes and make it easier to 
drop some investigations. The bills 
would also require an independent 
counsel to go back to Congress or 
the court for additional funding 


chief of staff Hamilton Jordan. 

Silverman disagrees. The per- 
son who has responsibility for con- 
cluding the investigation “has to be 
the one to call the shots,” he says. 

Some of the former indepen- 
dent counsel sympathize with lim- 


Archibald Cox (left) and Joseph diGenova favor limiting officials covered by ethics act. 

after two years. But neither bill iting investigations, but most ulti- 
would change the number of offi- mately reject fixed time limits. 


law,” says Joseph diGenova, a one- 
time U.S. attorney in Washington, 
D.C., who has been a vocal critic of 
the law since he finished the inves- 
tigation of the 1992 search of Presi- 
dent Clinton’s passport file. “I don’t 
think it’s feasible to repeal it.” 

Congress first provided for 
court-appointed special prosecutors 
of high-ranking administration offi- 
cials in the 1978 Ethics in Govern- 
ment Act. Twenty lawyers reflect- 
ing a variety of legal and political 
backgrounds have served as inde- 
pendent counsel since the 1978 law 
was enacted. But recent debate over 
the act was sparked by Watergate 
special prosecutor Archibald Cox, 
who served before the 1978 law. 

In an op-ed article late last 
year, Cox called for limiting the 
number of officials covered by the 
act, giving the attorney general 
more leeway during the prelimi- 
nary investigation, and setting a 
one-year time limit on investiga- 
tions unless extended by the court. 

Earlier this year, two House 
members — Reps. Jay Dickey, R- 
Ark., and John Conyers, D-Mich. — 
introduced bills to rewrite the law. 


cials covered, despite increasing 
calls for such a reform. 

Several of the former indepen- 
dent counsel agree on reducing the 
number of officials covered by the 
law. DiGenova would use indepen- 
dent counsel only in cases involving 
the president, vice president, attor- 
ney general, or top Justice Depart- 
ment officials. “There is no reason to 
cover anybody outside the Justice 
Department,” he says. 

But Leon Silverman, a New 
York lawyer who directed the in- 
vestigation of President Reagan’s 
first labor secretary, Raymond 
Donovan, says the law needs to 
cover Cabinet officials and top 
White House staff. “The attorney 
general ought not be put in the po- 
sition of pursuing an investigation 
against a political friend,” he says. 

Some former independent coun- 
sel also agree on giving the attorney 
general subpoena power for the pre- 
liminary investigation. “It would be 
an advantage,” says Arthur Hill 
Christy, a New York lawyer who 
served as the first independent 
counsel for an investigation of drug 
charges against President Carter’s 


Independent counsel investi- 
gations have “been a very expensive 
proposition,” says Daniel Pearson, 
the Miami lawyer who directed the 
investigation of the late Commerce 
Secretary Ron Brown. But time 
limits, he says, would be impracti- 
cal. “You’re liable to have a rush to 
judgment, which isn’t fair to the 
subject, or you’ll have a sloppy in- 
vestigation, which isn’t fair to the 
public,” he says. 

Many former independent coun- 
sel also say the position should be 
full-time. “What could be more im- 
portant than determining whether 
the president of the United States 
committed criminal conduct?” asks 
Michael Zeldin, who served as inde- 
pendent counsel for the final months 
of the investigation of the Clinton 
passport search. 

Also weighing in on the issues 
are some leaders of the White Col- 
lar Crime Committee of the ABA’s 
Criminal Justice Section. They 
favor limiting the law to investiga- 
tions of the president or attorney 
general and imposing a probable- 
cause standard for appointment of 
independent counsel. ■ 
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NEWS 


Playing the Name Game in Pro Sports 

Courts must officiate when unoriginality leads to team trademark disputes 



BY TED CURTIS 

T he national sports landscape is 
covered by dozens of Lions and 
Tigers and Bears. But professional 
sports teams hunting for new names 
nowadays are finding that failure 
to be original carries a legal risk of 
being thrown to the Wolves. 

While Wizards, Ravens, Dia- 
mondbacks and Colts may not 
sound as ferocious as jungle-gener- 
ated sports names, these duplica- 
tive monikers have put lawyers on 
the attack. 

Dueling Wizards 

In Washington, D.C., owners of 
the National Basketball Associa- 
tion’s Washington Bullets learned 
that lesson after they renamed 
their club the Washington Wizards. 
They encountered resistance — and 
a trademark infringement suit — 
from the Harlem Wizards, a roving 
basketball troupe that plays in the 
style of the Harlem Globetrotters. 

But the NBA team scored a 
victory on Jan. 10, when U.S. Dis- 
trict Judge Thomas A. Walls of 
Newark, N.J., denied the Harlem 
team’s motion for a preliminary in- 
junction. Harlem Wizards Enter- 
tainment Basketball Inc. v. NBA 
Properties Inc., No. 96-3001. 

The judge held the Harlem 
team failed to demonstrate a likeli- 
hood that consumers would be con- 
fused by the shared name. It also 
found dissimilarities between the 
teams’ logos and the entertainment 
they offered, that is, NBA competi- 
tive basketball versus noncompeti- 
tive show games. 

“It’s probably the right deci- 
sion,” says Bob Raskopf, an attor- 
ney with the New York firm of 
White & Case and trademark coun- 
sel for the National Football 
League. “It seems to me that there 
was no likelihood of confusion given 
that the respective teams play dif- 
ferent games and appeal to differ- 
ent interests.” 

The attorney for the Harlem 
Wizards, Peter Nussbaum of the 
East Rutherford, N.J.-based firm of 
Friscia & Nussbaum, says the bas- 
ketball troupe is planning an ap- 
peal to the 3rd U.S. Circuit Court of 
Appeals based in Philadelphia. 


“Based upon the relevant facts 
and law, we feel that the decision is 
clearly erroneous,” says Nussbaum. 
“We are very confident that the 3rd 
Circuit will see it that way.” 

In an earlier suit against the 
newly named Baltimore Ravens 
(formerly the Cleveland Browns of 
the NFL), the plaintiff was a wheel- 
chair basketball squad that had 
played in Baltimore under the 
same name for more than two 
decades. Baltimore Ravens Wheel- 
chair Basketball Club Inc. v. NFL 
Properties Inc., No. WMN-96-2208 
(July 17, 1996). 

Attorneys for the NFL said the 
suit was settled in October, but 
they would not disclose the terms. 

The wheelchair team’s lawyer, 
Richard McMahon of the Upperco, 
Md., firm of Scally, Scally & McMa- 
hon, had claimed the shared name 
caused confusion. In particular, he 
said some sponsors had discontin- 
ued their financial support because 
they thought contributions to the 
football team also supported the 
wheelchair team. 

The likelihood of consumer 
confusion prompted the 7th U.S. 
Circuit Court of Appeals based in 
Chicago to rule for the plaintiffs in 
another trademark suit in 1994. 


In that case, the court 
affirmed an injunction pre- 
venting a Canadian Foot- 
ball League team in 
Maryland from using 
the name Baltimore 
Colts, even though 
the NFL team with 
that name had relo- 
cated to Indianapo- 
lis a decade earlier. 
Indianapolis Colts 
v. Metropolitan Bal- 
timore Football Club, 
34 F.3d 410. 

The 7th Circuit 
ruled that fans who 
view the CFL team’s 
games or purchase 
its merchandise may 
do so “thinking it a 
kin of the NFL’s 
Baltimore Colts in 
the glory days of 
Johnny Unitas rath- 
er than a newly 
formed team that 
plays in a Canadian football league.” 

The plaintiffs did not prove 
consumer confusion, however, in a 
May 1995 trademark case before a 
federal district court in Reno, Nev. 
It ruled that the Major League 
Baseball expansion Arizona Dia- 
mondbacks did not violate the 
trademark of a Las Vegas softball 
team also known by that name. Las 
Vegas Diamondbacks v. Arizona 
Diamondbacks, No. CV-S-95-344. 

Matching Monikers 

Many other sports teams share 
names. They include the Kings (Los 
Angeles in the National Hockey 
League and Sacramento in the 
NBA), the Oilers (Edmonton in the 
NHL and Houston in the NFL), the 
Panthers (Florida in the NHL and 
Carolina in the NFL), and the 
Rangers (New York in the NHL and 
Texas in Major League Baseball). 

Despite the abundance of un- 
originality, the issue is unlikely to 
ever be addressed by the U.S. Su- 
preme Court, says NFL trademark 
counsel Raskopf. “These cases are 
so fact-specific,” he says, “that it 
might be a stretch to believe that 
any one case would give rise to an 
issue of law that the Supreme 
Court could consider.” ■ 
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STATUS REPORTS 

Updates on recent stories in the ABA Journal 


■ Litigation 

Lawyers Downplay 
Tobacco Talks 

As lawyers gear up for 
the first trial of more than 
two dozen so-called medical 
cost reimbursement suits 


against the tobacco indus- 
try, lawyers for both sides 
are once again denying pub- 
lished reports about a possi- 
ble settlement. 

The first of these suits 
was filed in 1994 by Missis- 
sippi Attorney General Mike 
Moore, and is now set for 
trial on June 2. Two other 
cases, in Florida and Texas, 
are tentatively set to be 
tried in September. 

In all, 21 states and 
more than a dozen cities 
and counties are suing the 
tobacco industry to recover 
the public health care costs 
of treating people with 
smoking-related illnesses. 
(See “Capitol Offensives,” 
January 1997 ABA Journal , 
page 50.) 

Speculation about a 
possible global settlement 
of all tobacco-related liti- 
gation was raised for the 
second time in a year by a 
Feb. 10 story in Business 
Week magazine, which said 
that several state attorneys 
general had been working 
on the draft of such a pro- 
posal. 

But Tom Pursell, se- 
nior counsel to Minnesota 
Attorney General Hubert 
Humphrey III, whom the re- 
port identified as the author 
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of the settlement proposal, 
says Business Week got its 
facts wrong. 

What the story charac- 
terized as a settlement pro- 
posal was merely an at- 
tempt by several attorneys 
general to identify the pub- 
lic policy goals they hope to 
achieve through 
the litigation, he 
says. 

Trey Bobin- 
ger, a spokesman 
for Mississippi’s 
attorney general, 
says he knows 
nothing about any 
such proposals, 
and adds that the 
possibility of a 
settlement at this 
point in the pro- 
cess is remote. 

And Peggy 
Carter, a spokes- 
woman for RJ. 
Reynolds Tobac- 
co Co., one of the defen- 
dants, says nobody from the 
other side has been talking 
to them about a possible 
settlement 

— Mark Hansen 

■ Constitutional Law 

Court Approves 
Gang Injunctions 

In an opinion giving 
courts broad pow- 
ers to deal with 
gangs, the Califor- 
nia Supreme Court 
has approved the 
use of civil injunc- 
tions against mem- 
bers of gangs, even 
some orders that 
prevent the youths 
from engaging in 
otherwise legal ac- 
tivities. 

Ruling 4-3, the 
justices in a Jan. 30 
opinion upheld a 
civil injunction is- 
sued against 38 al- 
leged members of two San 
Jose street gangs. People v. 
Acuna, No. S046980. 

The original superior 
court injunction had banned 
such activities as vandalism, 
drinking alcohol, possess- 
ing weapons, taking drugs, 


using gang hand signs, ap- 
pearing with known gang 
members, applying graffiti 
and using beepers in public. 
(See “Going Gangbusters,” 
October 1996 ABA Journal, 
page 24.) 

The state high court, 
however, was asked to rule 
on the constitutionality of 
only two provisions. One 
prevented gang members 
from associating with each 
other. The other prevented 
members from annoying, 
harassing or threatening 
residents who had com- 
plained about them. 

The city had asserted 
that the actions of the gang 
members in an area called 
Rocksprings constituted a 
public nuisance. “The peo- 
ple of this community are 
prisoners in their own 
homes,” Justice Janice Rog- 
ers Brown wrote in the ma- 
jority opinion. The area “is 
an urban war zone.” 

The court rejected the 
argument of the American 
Civil Liberties Union that 
gang injunctions violate the 
right of people to associate 
with each other for non- 
criminal purposes. It also 
held the provisions were 
not overbroad or vague. 

“Liberty unrestrained 
is an invitation to anarchy,” 
Brown wrote. “Freedom and 


responsibility are joined at 
the hip.” 

San Jose City Attorney 
Joan Gallo says she is 
pleased with the decision. 
“The opinion acknowledges 
the right of the people in 
the neighborhood to be free 


from harassment and intim- 
idation,” she says. 

Critics of the court’s 
decision say the state high 
court went too far, uphold- 
ing injunctions that uncon- 
stitutionally infringe on free- 
dom of association. 

Amitai Schwartz, a San 
Francisco solo practitioner 
who was part of the ACLU 
team representing 11 al- 
leged gang members, con- 
demns the opinion for 
“making the courts an arm 
of the police.” 

“The California Su- 
preme Court put the love of 
law and order above every- 
thing else,” says Schwartz. 
“Once you start going down 
that road, then virtually all 
civil rights are in the hands 
of the police.” 

Gang abatement in- 
junctions have become in- 
creasingly popular in Cali- 
fornia. Since the strategy 
was developed more than 
three years ago, state courts 
have granted nearly a dozen 
civil injunctions to prohibit 
gang activities in 10 cities. 

Officials who use the 
strategy, including city at- 
torney Gallo and Los Ange- 
les District Attorney Gil 
Garcetti, say they now plan 
to step up their efforts. 

Garcetti says the in- 
junction program is a priori- 
ty. “Why can’t we 
stop crime before it 
happens?” he says. 

Los Angeles 
Deputy District At- 
torney Dianne Cas- 
torena predicts that 
courts will issue two 
more injunctions 
for cities in Los 
Angeles County be- 
fore the end of 
April. Fifteen more 
cities have applied 
to be included in 
the program. 

Since the Janu- 
ary decision, a num- 
ber of municipalities outside 
of California began consid- 
ering the tactic, Castorena 
adds. They include Chicago 
and Cincinnati. “My phone 
has not stopped ringing,” 
she says. 

— Arleen Jacobius 


PHOTOS BY ABAJ/ROBERT DAVIS AND PHOTO EDIT/MARK RICHARDS 

Copyrighted material 



Both sides deny settlement in smoking suits. 



California steps up its gang abatement efforts. 
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TRENDS IN THE LAW 


Honest Conundrum 

Application of federal fraud statutes sets 5th Circuit apart 


BY JOHN GIBEAUT 

When it comes to ferreting out 
public corruption and white-collar 
crime, federal authorities may have 
no better tool than mail and wire 
fraud statutes. 

Almost magically, these sweep- 
ing provisions can transform mis- 
demeanors under state law into 
federal felonies. The statutes do 
not require identifiable property 
loss or harm to victims in order 
for defendants to feel their full 
weight. 

In fact, violation of the fed- 
eral statutes sometimes requires 
nothing more than use of the 
mail or wire communications in 
“a scheme or artifice to deprive 
another of the intangible right of 
honest services.” 18 U.S.C. § 1346. 

Matter of Interpretation 

But a hitch has developed in 
how the courts interpret and 
apply that language, particularly 
the phrase “honest services.” 

When government officials 
take bribes or kickbacks, courts 
generally sign on to prosecutors’ 
contentions that the officials, or 
those offering bribes to them, de- 
prive the public of its right to the 
officials’ honest services. 

Federal courts routinely sub- 
scribed to the judicially created 
honest services theory until 1987, 
when the U.S. Supreme Court 
ruled in McNally v. United States, 
483 U.S. 350, that it should be ap- 
plied narrowly. 

“Rather than construe the stat- 
ute in a manner that leaves its outer 
boundaries ambiguous and involves 
the federal government in setting 
standards of good government for 
local and state officials, we read 
[the statute] as limited in scope to 
the protection of property rights,” 
Justice Byron R. White wrote for 
the Court. “If Congress desires to go 
further, it must speak more clearly 
than it has.” 

Congress did speak up the next 
year, with the specific addition of 


John Gibeaut is a reporter for 
the ABA Journal. 


the honest services theory in Sec- 
tion 1346. To a panel of the 5th 
U.S. Circuit Court of Appeals, 
however, it must have been only a 
mumble. The panel held in a 1996 
decision that there is no “intangi- 
ble right of honest services” in 
public corruption cases. 


The panel decision of the New 
Orleans-based court in United 
States v. Brumley, 79 F.3d 1430, 
may be short-lived (the case was 
scheduled for an en banc rehearing 
in late January). Nevertheless, 
Brumley illustrates the discomfort 
some courts experience when trying 
to determine just what sort of con- 
duct results in the deprivation of 
honest services in public and pri- 
vate sector corruption cases alike. 

Michael Bryant Brumley was a 
Texas workers’ compensation offi- 
cial charged with defrauding the 
“citizens of the State of Texas of the 
honest use of his services” by ac- 
cepting more than $125,000 in 
“loans” from several lawyers, at 
least one of whom practiced before 
the Texas Workers Compensation 
Commission. Brumley was convict- 
ed of wire fraud, money laundering, 
conspiracy to commit mail fraud 


and making false statements to fi- 
nancial institutions. 

Despite a statement in the leg- 
islative record by U.S. Rep. John 
Conyers, D-Mich., that the new pro- 
vision was supposed to overrule 
McNally, the 5th Circuit noted that 
it did not expressly refer to public 


or government officials. Moreover, 
the court stated, Congress at the 
same time had failed to act on two 
other bills specifically dealing with 
public corruption, including one that 
eventually became Section 1346. 

Given that, the court conclud- 
ed that Congress had not spoken 
clearly enough to overrule McNally. 
The panel also raised the prospect 
that even if Congress unquestion- 
ably had overruled McNally, it may 
have violated the 10th Amendment’s 
reservation of power to the states. 

“If and when Congress clearly 
and expressly says they want to put 
the federal government in the busi- 
ness of ‘setting standards of disclo- 
sure and good government for local 
and state officials,’ the question of 
whether Congress has the power to 
do that would have to be faced,” the 
court wrote. 

So far, Brumley stands alone. 



The 1 1th Circuit found "deprivation of honest services" in a kickback scheme involving a 
concessionaire at Hartsfield Atlanta International Airport and a city council member. 
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No other circuit has embraced its 
reasoning, and the 11th U.S. Cir- 
cuit Court of Appeals based in At- 
lanta recently rejected Brumley in 
the case of a complex kickback 
scheme involving an Atlanta city 
council member and a concession- 
aire at Hartsfield Atlanta Interna- 
tional Airport. 

“It should be plain to ordinary 
people that offering and accepting 
large sums of money in return for a 
city councilman’s vote is the type of 
conduct prohibited by the language 
of Section 1346,” the court wrote in 
United States v. Paradies, 98 F.3d 
1266(1996). 

But while Brumley may be a 
renegade case, some other courts 
appear queasy in applying the hon- 
est services theory. 

In United States v. Sawyer, 85 
F.3d 713 (1996), the 1st U.S. Circuit 
Court of Appeals based in Boston 
noted the blurred line between legal 
and criminal conduct in the case of 
a lobbyist for John Hancock Mutual 
Life Insurance Co. who lavished 
Massachusetts legislators with thou- 
sands of dollars’ worth of meals, 
golf and other entertainment. 

“[AJlthough a public official 
might engage in reprehensible mis- 
conduct related to an official posi- 
tion, the conviction of that official 
for honest services fraud cannot 
stand where the conduct does not 
actually deprive the public of its 
right to ... honest services and is 
not shown to intend that result,” 
the court stated in ordering a new 
trial with clearer jury instructions 
for lobbyist F. William Sawyer. 

Looking for Identifiable Harm 

Similarly, some courts appear 
reluctant to accept the honest ser- 
vices theory in cases against pri- 
vate individuals when no identifi- 
able harm results. The 8th U.S. 
Circuit Court of Appeals based in 
St. Louis grappled with that dilem- 
ma in the case of Swaran Kumar 
Jain, a Leavenworth, Kan., psy- 
chologist convicted in a Medicare 
kickback scheme. 

Although Jain violated Medi- 
care statutes by accepting pay- 
ments from a psychiatric hospital 
for referring patients there, the 8th 
Circuit found the government’s 
honest services mail-fraud theory 
hard to swallow. 

“When there is no tangible 
harm to the victim of a private 
scheme, it is hard to discern what 
intangible ‘rights’ have been violat- 


ed,” the court stated in United 
States v. Jain, 93 F.3d 436 (1996). 
“For example, what ‘honest ser- 
vices’ do we expect from a used car 
salesman, beyond a truthful de- 
scription of the car being sold?” 

Although the court affirmed 
Jain’s conviction and sentence for 
Medicare fraud, it reversed his mail 
fraud conviction. 

The honest services theory, 
however, proved to be the downfall 
of Boston investment banker Mark 
S. Ferber. He was convicted of 
fraud by a federal jury last August 
in a highly publicized case in which 
he failed to tell municipal bond 
clients of a fee-splitting deal he had 
with Merrill Lynch & Co. to send 
business its way. But while prose- 
cutors had charged that Merrill 
paid Ferber $2.5 million over three 
years, the government did not prove 
that any of Ferber’s clients lost 
money because of the arrangement. 

Writing about the case in The 
New York Times, Harvard Law 
School Professor Alan M. Der- 
showitz maintained that, although 
Ferber’s conduct may have been du- 
bious, “criminal prosecution should 
not be used as the vehicle for creat- 
ing crimes. 

“Congress should now enact a 
law making it a crime to fail to dis- 
close fee-sharing arrangements,” 
Dershowitz wrote. “But Mr. Ferber 
should not go to prison for guessing 
wrong about whether the vague 
prohibitions against fraud covered 
the kind of conduct that has been 
all too common in the municipal 
bond market for years.” 

To some extent, the honest ser- 
vices theory appears to aid and abet 
prosecutorial overkill, like using a 
shotgun on a mosquito. After all, 
former Texas workers’ compensa- 
tion official Brumley did not walk 
away; he still must serve two years 
in prison for making false state- 
ments to financial institutions. Psy- 
chologist Jain still was convicted 
for Medicare fraud. Prosecutors are 
getting a second shot for all the 
marbles at lobbyist Sawyer. 

And despite the Brumley 
court’s suggestion that the honest 
services theory may raise 10th 
Amendment issues, the 5th Circuit 
has affirmed other honest services 
convictions in the private sector, an 
indication that Congress properly 
has its finger on the trigger. All the 
Brumley panel appears to ask is for 
the shotgun to be loaded and aimed 
in the right direction. ■ 


■ Church and State 

Court Authorizes 
Prayer at Graduation 

A public university may conduct 
a nondenominational invocation and 
benediction at its graduation cere- 
monies without running afoul of the 
First Amendment ban on state spon- 
sorship of religion, the 7th U.S. Cir- 
cuit Court of Appeals based in Chi- 
cago ruled in Tanford v. Brand, No. 
96-3053 (Jan. 16, 1997). 

In 1995, a law professor and 
several students sought to enjoin 
Indiana University in Bloomington 
from its 155-year-old practice of 
inviting local religious leaders to 
open and close the ceremonies. 

Affirming a District Court judg- 
ment for the university, the appellate 
court distinguished the case from 
Lee v. Weisman, 505 U.S. 577 (1992). 
There, the Supreme Court ruled 
that a public middle school breached 
the First Amendment by including 
a nonsectarian invocation and bene- 
diction in its graduation ceremony. 

Refusing to apply the Supreme 
Court’s test from Lemon v. Kurtz- 
man, 403 U.S. 602 (1971), the 7th 
Circuit rejected plaintiffs’ argument 
that the invocation and benediction 
violated the establishment clause. 

■ Gun Control 

Ownership Is Not 
Same as Possession 

The 9th U.S. Circuit Court of 
Appeals based in San Francisco 
ruled in United States u. Casterline, 
103 F.3d 76, that a felon cannot be 
convicted of possession of a firearm 
solely on the basis of ownership. 

In reversing and remanding 
the conviction of Jerry Ross Caster- 
line for possession of a firearm in 
violation of the U.S. Gun Control 
Act of 1968, 18 U.S.C. § 922(g), the 
court pointed out that the statute 
criminalizes possession, but not 
necessarily ownership. 

While Casterline may have 
owned the guns in question, the 
court reasoned he could not have 
been in possession of them “on or 
near” the date alleged because he 
was already in prison on another 
charge and police had custody of the 
guns. “Ownership without physical 
access to, or dominion or control 
over, the firearm does not constitute 
possession,” the court stated. 

— Joseph Wharton 


ABA JOURNAL / APRIL 1997 37 


Copyrighted i 


SUPREME COURT PREVIEW 


Blowing the Whistle Louder 

Ruling could increase fraud claims against government contractors 


BY RICHARD C. REUBEN 

Amid the continuing national 
debate over deficit reduction, a case 
before the U.S. Supreme Court has 
multibillion-dollar ramifications in 
fraud recoveries for the federal gov- 
ernment. 

At issue in Hughes Aircraft Co. 
v. United States ex rel. Schu- 
mer, No. 95-1340, is the reach 
of the U.S. False Claims Act, 

31 U.S.C. § 3729, et seq., 
which permits private par- 
ties to bring whistleblower 
lawsuits — also called “qui 
tarn” actions — against com- 
panies that allegedly are de- 
frauding the government. 

But they can only bring 
such actions if the informa- 
tion they present about al- 
leged fraud has not already 
been “publicly disclosed.” The 
lower federal courts are un- 
clear, however, on just what 
“public disclosure” means for 
purposes of this limitation, 
and the U.S. Supreme Court 
could resolve the confusion 
in Hughes. The case was ar- 
gued Feb. 25. 

The stakes in the outcome are 
high. Government estimates put 
the cost of fraud in defense con- 
tracting, construction, health care 
reimbursements, and other govern- 
ment procurement and contracting 
at well over $10 billion annually. 

Qui Tam is Key 

The qui tam provisions of the 
False Claims Act have been partic- 
ularly instrumental in recovering 
some of this money since the centu- 
ry-old law was amended in 1986 to 
make it easier, and more financial- 
ly rewarding, for private parties to 
supplement the government’s anti- 
fraud efforts with their own private 
causes of action. 

The amendments also provided 
for triple damages to encourage pri- 
vate parties to risk coming forward 
with information, and guaranteed 
legal fees of 15 percent to prompt 
lawyers to take on the difficult, time- 
consuming and expensive cases. 


Richard C. Reuben is a lawyer 
and journalist in Culver City, Calif. 
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With such incentives, the num- 
ber of private actions under the 
False Claims Act jumped from 33 in 
1987 to 360 in 1996, according to 
U.S. Justice Department statistics. 

Qui tam actions led to nearly 
$1.5 billion in recoveries during 1996 
alone. A report prepared for Tax- 
payers Against Fraud, The False 


Claims Act Legal Center in Wash- 
ington, D.C., predicts that fraud re- 
coveries under the act will exceed 
$24 billion in the next decade — 
with nearly a third of that expected 
to emanate from private qui tam 
suits. The report also forecasts that 
the qui tam provisions could deter 
another $210 billion in fraud over 
the next 10 years. 

But government contractors 
contend the amendments opened 
the door to parasitic lawsuits built 
on fabricated or marginal cases. 
They would welcome a broad defini- 
tion of public disclosure that would, 
in effect, bar many private actions. 

But “a broad definition of ‘pub- 
lic disclosure’ would destroy the 
ability of the government to enlist 
such private helpers in ferreting 
out fraud in those situations, and 
would effectively hamstring the 
act,” says Charles Tiefer, a profes- 
sor at the University of Baltimore 
School of Law, who wrote an ami- 
cus brief in Hughes for the Project 
on Government Oversight. 

Hughes arises from accusations 
by William J. Schumer, a Hughes 


employee, that the company’s tech- 
nical accounting procedures as a 
subcontractor on two weapons pro- 
jects were improper and ultimately 
defrauded the government. 

Hughes, however, contends that 
Schumer’s action should be barred. 
The questionable accounting prac- 
tice was revealed by a government 
audit before passage of 
the amendments, which, 
Hughes argues, do not 
apply retroactively. 

Moreover, the aircraft 
company contends that, 
even if the amendments 
are retroactive, Schumer 
lacks standing to bring a 
qui tam action since his 
suit is based on allega- 
tions already disclosed by 
the government after its 
audit, rather than on in- 
formation for which he 
was the original source. 

Pursuing that argu- 
ment before the Court, 
lawyers for Hughes are 
asking the justices to 
adopt a broad definition 
of public disclosure that 
would preclude employees of gov- 
ernment contractors from bringing 
qui tam suits unless they are di- 
rectly involved in the fraud. (The 
lead attorney for Hughes is Ken- 
neth W. Starr of Kirkland & Ellis 
in Washington, D.C., who serves on 
the ABA Journal Board of Editors. 
Individual board members have no 
role in the selection or preparation 
of articles for the magazine.) 

Schumer’s lawyers, led by 
David Silberman of Bredhoff & 
Kaiser in Washington, D.C., are urg- 
ing a much narrower view of the 
public disclosure bar, an approach 
supported by the Clinton adminis- 
tration. In their view, public disclo- 
sure means broad dissemination to 
the public, such as through the 
media. 

Despite the Supreme Court’s 
well-known proclivity for narrow 
rulings, and the possibility of duck- 
ing the public disclosure issue on 
other grounds, experts say such 
bobbing and weaving can last only 
so long, as qui tam filings increase 
and the defense bar continues to 
fight back. ■ 


AP PHOTOS 



A Hughes worker claims the contractor overcharged for radar 
systems in the B-2 stealth bomber and the F- 15 fighter (inset). 
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On the Docket 

This term’s case arguments be- 
fore the U.S. Supreme Court include: 

• Richards v. Wisconsin, No. 
96-5955 (argued March 24). 

Key issue: Is there an excep- 
tion for felony drug cases to the 
Fourth Amendment’s requirement 
that police officers serving a search 
warrant knock and announce their 
presence before entering? 

Facts: Acting on a warrant au- 
thorizing them to search a suspect’s 
motel room for drugs, police officers 
in Madison, Wis., were blocked by 
the suspect from entering. 

Officers then forced their way 
into the room unannounced; they 
found and seized illegal drugs. 

Prior holding: In affirming a 
trial court ruling rejecting the de- 
fendant’s motion to suppress the 
evidence from the search, the Wis- 
consin Supreme Court followed an 
earlier decision recognizing a felony 
drug exception to the knock-and- 
announce rule even though the U.S. 
Supreme Court ruled in 1995 that 
the rule should be dispensed with 
only on a case-by-case basis. 


To Follow the Court 

j iMii; . Preview of U.S. Supreme 
Court Cases, published by 
the ABA Division for 
Public Education, outlines 
the issues, facts and significance of 
each case receiving plenary review. 

It also summarizes all decided cases 
at the end of the term. 

ABA members may subscribe for 
$95 annually; nonmembers for $130. 
To receive a free sample issue, call 
(312) 988-5729, fax (312) 988-5032, 
or write Jane Koprowski, Preview of 
U.S. Supreme Court Cases, 541 N. 
Fairbanks Court, Chicago, IL 6061 1- 
3314. 


• Bracy v. Gramley, No. 96- 

6133 (argument date to be set). 

Key issue: Is a federal habeas 
corpus petitioner entitled to dis- 
covery on a claim that he was con- 
victed and sentenced to death by 
a trial judge who had been convict- 
ed on RICO charges? 


Facts: In 1981, William J. Bra- 
cy was convicted of triple murder 
and sentenced to death by Judge 
Thomas J. Maloney in Cook County 
Circuit Court, which encompasses 
the Chicago area. 

In 1993, Judge Maloney was 
convicted under the U.S. Racketeer 
Influenced and Corrupt Organiza- 
tions Act stemming from a pattern 
of bribe-taking between 1980 and 
1990. 

There was no evidence, howev- 
er, that any bribery occurred in Bra- 
cy’s case. 

Bracy’s motion for discovery to 
ascertain whether Maloney’s bribe- 
taking contributed to his judicial 
decisions in cases in which he was 
not bribed was denied by a federal 
District Court. 

Prior holding: The 7th U.S. 
Circuit Court of Appeals based in 
Chicago affirmed, stating that it 
was unaware of any precedent that 
requires a conviction and sentence 
to be invalidated in a case in which 
the judge did not take a bribe on 
grounds that the judge had taken 
bribes in other cases. 

— L. Anita Richardson 
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SUPREME COURT REPORT 


First Amendment in Your Face 

Aggressive demonstrations are no more than free speech in action 



Rescue abortion protest group, 
mocked the injunction as an effort 
to create a new “right not to be has- 
sled in public.” 

As the case moved through the 
federal courts, it revealed a fasci- 
nating dispute about the basic 
meaning of the First Amendment. 
Was the amendment intended to 
protect a free exchange of ideas and 
“peaceful persuasion,” as one appel- 
late judge put it? Or, more broadly, 


scribed the experience of running 
the gauntlet of protesters shouting 
“baby killer” as like “being in the 
middle of a lynch mob.” 

Wisely, the abortion demon- 
strators did not challenge the parts 
of the injunction that barred them 
from trespassing on clinic property 
or “physically abusing, grabbing, 
touching, pushing, shoving or 
crowding persons entering or leav- 
ing” the facility. Their appeal fo- 


does it protect a speaker’s right to 
confront you on the street and shout 
his or her message in your face, even 
if you find this neither peaceful nor 
persuasive? Do unwilling listeners 
have a “right to be left alone,” as Ar- 
cara put it in announcing the in- 
junction? 

Some points were not in dis- 
pute. No one, for instance, has a 
constitutional right to block a 
pedestrian’s path or to grab, push 
or shove a person. The Operation 
Rescue activists did all those things 
and more outside the New York 
clinics, and their conduct led to the 
injunction. 

Arcara imposed the permanent 
injunction after 17 months of 
protests at the clinics and after 27 
days of hearings. One woman de- 


The Rev. Paul Schenck prays in protest outside a fixed buffer zone at a women's clinic in Buffalo. 


Stand Back 

The 1992 injunction 
had ordered groups of pro- 
testers to stay at least 15 
feet away from “any per- 
son or vehicle seeking ac- 
cess to or leaving” the 
clinics. A second provision 
told them to stay 15 feet 
away from clinic doorways 
or driveway entrances. An 
exception to both provi- 
sions allowed two “side- 
walk counselors” to ap- 
proach closer for “a con- 
versation of a non-threat- 
ening nature.” 

But “no one is required to ac- 
cept or listen to sidewalk counsel- 
ing,” stated Judge Richard J. Ar- 
cara of the U.S. District Court for 
the Western District of New York 
in Buffalo. His order directed coun- 
selors to “cease and desist” if a pa- 
tient requested it. 

Defending the injunction, law- 
yers for the NOW Legal Defense 
Fund called it a minimal restriction 
that gave “medically vulnerable in- 
dividuals some modest breathing 
space to shield them from aggres- 
sive physical encounters.” 

But lawyers for the Rev. Paul 
Schenck, a leader of the Operation 


David G. Savage covers the Su- 
preme Court for the Los Angeles 
Times. 


cused on the provisions that kept 
them 15 feet away from pedestrians 
and ordered counselors to step back 
when asked to do so. 

In 1995, however, the 2nd U.S. 
Circuit Court of Appeals based in 
New York City, sitting en banc, up- 
held the injunction on a 13-2 vote. 
Pro-Choice Network v. Schenck, 67 
F.3d 377. 

“The First Amendment pro- 
tects peaceful communication, not 
self-indulgence,” wrote Judge Ralph 
K. Winter for 10 members of the 
court. It “does not, in any context, 
protect coercive or obstructionist 
conduct that intimidates or physi- 
cally prevents individuals from 
going about ordinary affairs. In my 
view, therefore, there is no right to 
invade the personal space of indi- 


BY DAVID G. SAVAGE 


Free speech, in-your-face style, 
has won a potentially far-reaching 
victory in the U.S. Supreme Court. 
By upholding the aggressive tactics 
of anti-abortion protesters, the 
Court may well shape future side- 
walk confrontations on matters 
ranging from animal rights and 
union picketers to street beggars 
and celebrity photographers. 

In Schenck v. Pro- 
Choice Network, No. 95- 
1065, issued Feb. 19, the 
justices struck down most 
of an injunction restrict- 
ing aggressive abortion 
demonstrations on the 
sidewalks near women’s 
health clinics in Buffalo 
and Rochester, N.Y. 
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viduals going about lawful busi- 
ness, to dog their footsteps or chase 
them down the street, to scream or 
gesticulate in their faces.” 

While the protesters certainly 
had a right to chant and hold up 
signs, Winter stated, “a nose-to- 
nose confrontation is hardly essen- 
tial to conveying [their] views.” 

Rejection of ‘Floating Butter Zones’ 

But this peaceful-persuasion 
view of the First Amendment was 
largely rejected by the Supreme 
Court. In a split decision, the jus- 
tices upheld the 15-foot “fixed buffer 
zone” at the doorway of the clinics 
but struck down what they called 
the “floating 15-foot buffer zones” 
around people and vehicles ap- 
proaching the clinics. 

The first holding was no sur- 
prise. Just three years ago, in Mad- 
sen v. Women’s Health Center, 512 
U.S. 753, the justices had upheld a 
36-foot buffer zone at the entrance 


to an embattled abortion clinic in 
Melbourne, Fla. As in the Florida 
case, the 15-foot protest-free zone 
at the entrances to the New York 
clinics was needed to “secure physi- 
cal access” to the facilities, the 
Court decided in a 6-3 vote. 

Justices Antonin Scalia, An- 
thony M. Kennedy and Clarence 
Thomas dissented from this hold- 
ing, as they had in Madsen. 

But the order requiring the 
sidewalk demonstrators to stay 15 
feet from patients and others visit- 
ing the clinics, as well to cease and 
desist their counseling on request, 
violates the First Amendment, 
ruled the Court by a vote of 8-1. 

“We strike down the floating 
buffer zones around people enter- 
ing or leaving the clinics because 
they burden more speech than is 
necessary,” wrote Chief Justice Wil- 
liam H. Rehnquist for the Court. 
There is no “generalized ‘right to be 
left alone’ on a public street or side- 
walk,” he asserted. 

Leafletting on a sidewalk and 
commenting on matters of public 
concern involve “classic forms of 
speech that lie at the heart of the 
First Amendment,” he stated. 


A judicial order that keeps 
most of the protesters at least 15 
feet away amounts to a “broad pro- 
hibition” on peaceful and protected 
speech as well as intimidating con- 
duct, the chief justice stated. 

During oral arguments in Oc- 
tober, the justices had puzzled over 
how this 15-foot no-protest barrier 
could be enforced fairly, since the 
sidewalks near the clinic were only 
17 feet wide. If a clinic visitor 
walked down the middle of the side- 
walk, would the demonstrators have 
to move into the street to avoid vio- 
lating the injunction? Rehnquist 
cited this awkwardness and the re- 
sulting “lack of certainty” as a rea- 
son for invalidating the sidewalk 
buffer zones. 

On the streets and sidewalks, 
the chief justice concluded, “our cit- 
izens must tolerate insulting, even 
outrageous, speech in order to pro- 
vide adequate breathing space to 
the freedoms protected by the First 
Amendment.” 
Only Justice 
Stephen G. Brey- 
er dissented on 
this issue. Breyer 
faulted the ma- 
jority’s loose use 
of the phrase 
“floating bubble 
zone,” which was not used in the in- 
junction. The injunction’s require- 
ment that abortion protesters keep 
their distance from clinic visitors 
did not accompany those targets to 
the grocery store, Breyer pointed 
out, but applied only in the proxim- 
ity of clinics. 

Rehnquist did not ignore the 
record of harassment and intimida- 
tion at the New York clinics. His 
opinion describes in detail the 
demonstrators’ “aggressive tech- 
niques,” including “jostling, grab- 
bing, pushing and shoving women” 
and “in-your-face yelling.” 

“In some situations,” he ven- 
tured, “a record of abusive conduct” 
might even “justify some sort of 
zone of separation” between pa- 
tients and protesters. But it “can- 
not be sustained on this record,” he 
concluded. 

One can only wonder, if this 
record does not do it, what would? 

“This is a strong affirmation of 
the ‘in-your-face’ view of the First 
Amendment,” says Professor Rod- 
ney A. Smolla, a free-speech expert 
at Marshall-Wythe School of Law 
at the College of William and Mary 
in Williamsburg, Va. “The Court 


has rejected the notion that listen- 
ers have a zone of privacy or that 
there is a right not to be hassled.” 

Smolla noted that, in the past, 
former first lady Jacqueline Ken- 
nedy Onassis, among other celebri- 
ties, had obtained court orders that 
required photographers to stay 25 
feet away from her when she trav- 
eled in public. If such a case were 
coming up again, the photographer 
would come to court with a strong 
First Amendment argument that 
this type of floating buffer zone is 
unconstitutional, observed Smolla. 

Other legal experts say the de- 
cision spells trouble for the new 
wave of municipal ordinances that 
seek to restrain aggressive panhan- 
dlers. 

“This case establishes a First 
Amendment right to speak, even 
when people say they don’t want to 
be spoken to,” says Erwin Chemer- 
insky, a professor at the University 
of Southern California Law Center 
in Los Angeles. 

The most immediate impact 
will be felt in the abortion area. 
Cities such as Phoenix, Ariz., and 
Santa Barbara, Calif., have enacted 
ordinances that require crowds of 
demonstrators to stand 50 or 100 
feet away from people entering 
health care facilities. These ordi- 
nances are being challenged as un- 
constitutional by anti-abortion ac- 
tivists, and the Schenck decision 
surely gives them a powerful argu- 
ment. 

Jay Sekulow, counsel for the 
American Center for Law and Jus- 
tice in Virginia Beach, Va., who rep- 
resented Schenck before the Court, 
hails the ruling as “a resounding 
victory” for free speech. “The First 
Amendment protects speech you 
may not agree with or speech you 
don’t want to hear,” he says. 

On the other side, the NOW 
Legal Defense Fund stressed that 
the Court had reaffirmed the valid- 
ity of fixed buffer zones and left 
open the possibility that other mea- 
sures could be taken to protect 
women from harassment and in- 
timidation near abortion clinics. 

In the end, the ruling sends a 
message that has been heard often 
from the Rehnquist Court in recent 
years: The First Amendment’s guar- 
antee of freedom of speech stands 
uniquely strong among the individ- 
ual rights protected by the Consti- 
tution. The outcome in Schenck 
shouts out that point — loud, clear 
and in your face. ■ 


There is no generalized 
'right to be left alone' on a 
public street or sidewalk. 
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COVER STORY / SCIENCE AND LAW 



BY LORI ANDREWS 

P redicting the future always has 
been a human temptation. In 
one very important sense, we 
now are close to being blessed — or 
cursed — with getting our wish. 

At an increasingly rapid pace, 
biological scientists are using ge- 
netics research to develop ways 
for us to learn more about our- 
selves — more, in fact, than we 


Lori Andrews is a professor at 
Chicago-Kent College of Law and a 
senior research fellow at the Ameri- 
can Bar Foundation. She is the re- 
cipient of a grant from the National 
Center for Human Genome Research 
of the National Institutes of Health 
to develop a policy framework for 
genetic technologies. 


might ever want to know. 

“We used to think our fate is in 
our stars,” observes James D. Wat- 
son, who helped unlock the secrets 
of DNA in the early 1950s and now 
directs the Laboratory of Quantita- 
tive Biology, a major genetics re- 
search center at Cold Spring Har- 
bor on Long Island in New York. 
“Now we know, in large measure, 
our fate is in our genes.” 

Strung together in the almost 
mystical double helix form of DNA, 
genes are the basic unit of heredity. 
They are contained in chromosomes 
carried by every cell in our bodies. 
Each cell contains DNA carrying 
the entire human genome, or all the 
genetic information necessary to 
build a person. 

Because each human’s genes 
are unique, they are a personal 


map for that person’s biological 
past and future — the traits inherit- 
ed from parents and the ones to be 
passed on to children. 

Unfortunately, not all the ge- 
netic news is good. As scientists 
learn how to “read” genes, they can 
predict a growing list of potentially 
harmful diseases and traits. 

The bad news contained in ge- 
netic information holds deeply per- 
sonal implications for each individ- 
ual, but it also is the reason why 
third parties, such as insurers, em- 
ployers, schools, the military and 
the courts, increasingly want to be 
in on the secret. 

The debate over who should 
have access to genetic information 
about individuals is likely to inten- 
sify in the near future as the pace of 
discovery picks up in the genetics 
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A medical technician studies DNA 
sequences. Genetic testing, once 
limited to detection of rare 
diseases, is in the works for heart 
* disease, diabetes and cancer. 

f field. Courts and legislators 

are sure to be at the center of 
' the controversy. 

Much of the spark for that 
explosion of knowledge about 
genetics comes from the Hu- 
man Genome Project, co-direct- 
ed by the National Institutes 
of Health and the Department 
of Energy. In the project, the 
federal government is spend- 
ing some $3 billion to support 
efforts to catalog the entire 
human genetic blueprint by 
2005. 

For 20 years, genetic test- 
ing has been performed on fe- 
tuses. One of the first predic- 
tive tests for healthy adults 
screens for the gene that caus- 
es Huntington’s disease, a de- 
bilitating, fatal neurological 
disorder. Young, healthy peo- 
ple who test positive for the in- 
herited Huntington’s mutation 
know it will kill them someday. 

Such genetic news can be 
psychologically devastating. 
Consequently, fewer than 14 
percent of people at risk for 
Huntington’s disease decide to 
undergo the genetic testing 
that may force them to con- 
front their medical future. 

But genetic testing is no 
longer limited to relatively rare 
diseases such as Huntington’s. 

Similar tests are being de- 
veloped for more common disorders 
such as heart disease, diabetes and 
certain cancers. Genetic testing also 
is being proposed for numerous 
behavioral disorders such as alco- 
holism, manic-depression and even 
“risk-taking” behavior. 

People are starting to use ge- 
netic information to measure the 
consequences of major life decisions: 
where to live, what job to take, 
what type of insurance to purchase, 
even whether to bear a child. 

No Easy Decision 

Deciding whether to undergo 
genetic testing is not easy. 

Women with a strong family 
history of breast cancer, for in- 
stance, are faced with the prospect 
of learning, through testing, that 
they inherited a genetic mutation 
that poses an 80 percent lifetime 


risk of the disease. But if genetic 
testing does reveal the breast can- 
cer gene, the woman risks losing 
the health insurance she may need 
so badly later on. 

“These are not just hypotheti- 
cal fears,” says Nancy Wexler, a 
clinical psychologist at Columbia 
University in New York City who 
has studied families that carry in- 
herited disease. “People who are 
using genetic testing are losing 
their insurance. And other people 
who should avail themselves of ge- 
netic testing are losing their lives to 
save their insurance.” 

Wexler has a personal stake 
in her own research. As a member 
of a team in Venezuela that identi- 
fied the specific gene for Hunting- 
ton’s disease in 1993, Wexler was 
zeroing in on what someday may 
kill her. The disease killed her 
mother, and Wexler is at 50 percent 
risk of developing it as well. She 
has testified before Congress about 
her belief that people have a right 
not to know their genetic makeup. 

Such decisions about whether 
to undergo genetic testing are at 
the heart of the growing legal de- 
bate over genetic predictability. In- 
dividuals at risk fear that test 
results may be used against 
them by employers, insurers, 
school officials, courts, mort- 
gage lenders, adoption agen- 
cies, the military and other 
entities. At the same time, 
those institutions claim that 
individuals are not entitled to 
deprive them of information 
that could impact the institu- 
tions’ own interests. 

Genetics is not totally 
new to the courts — just ask 
the juries in the O.J. Simpson 
trials who heard reams of 
testimony on DNA typing of 
blood samples. Similar tests 
also are common in rape and 
paternity cases. 

But those types of cases 
use genetic factors to link ac- 
cused parties to incidents 
that occurred in the past. In 
the new realm of genetics, the 
issues are prospective: Do 
people have a privacy right to 
their genetic information, or 
do other parties have a right 
to demand that it be revealed? 

Those questions are aris- 
ing in a growing number of 
legal settings: medical mal- 
practice, employment, educa- 
tion, family and civil rights. 


Few laws protect intrusions on 
genetic privacy despite the person- 
al nature of the information. 

“The highly personal nature of 
the information contained in DNA 
can be illustrated by thinking of 
DNA as containing an individual’s 
‘future diary,’ ” says George Annas, 
a health law professor at Boston 
University. “A diary is perhaps the 
most personal and private docu- 
ment a person can create. Diaries 
describe the past. The information 
in one’s genetic code can be thought 
of as a coded probabilistic future 
diary because it describes an im- 
portant part of a unique and per- 
sonal future.” 

In addition to concerns about 
privacy, institutional interest in an 
individual’s genetic information 
raises fearsome ghosts in a century 
that has witnessed far too many 
waves of genocide, forced steriliza- 
tion and stigmatization of entire 
groups of people on the basis of 
their supposed genetic inferiority. 

Moreover, there are concerns 
that human genetic materials may 
come to be viewed as commercial 
products. 

“Blood, tissue, placenta, cell 




Genetics Basics 

Unwinding the human genetics code begins with: 


A cell— Each of 100 trillion in the human 
body (except red blood cells) contains all 
the genetic information necessary to 
create a human being. This information is 
encoded in 6 billion base pairs, or sub- 
units of DNA. 

The cell nucleus-Six feet of DNA are 
packaged into 23 pairs of chromosomes 
inside the nucleus (one chromosome in 
each pair comes from each parent). 

A chromosome-Each of the 46 chromo- 
somes contains the DNA for thousands of 
individual genes, the units of heredity. 

A gene-Each gene is a segment of 
double-stranded DNA that holds the 
formula for a specific molecule, usually 
a protein. These formulas are spelled out 
in varying sequences of the four chemical 
bases in DNA that can fit together only in 
a specific way. 

Reprinted from Blazing a Genetic Trait © 1991, 
Howard Hughes Medical Institute 

Illustrations by Wood Ronsaville Harlin Inc. 
for Howard Hughes Medical Institute, 
Blazing a Genetic Trail © 1991 
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lines and genes are valuable re- 
sources in the age of biotechnology, 
useful as sources of information and 
raw material for commercial prod- 
ucts,” says Dorothy Nelkin, a New 
York University sociologist and co- 
author of The DNA Mystique: The 
Gene as a Cultural Icon. “Geneti- 
cists rely on routine access to body 
tissues for their research. And some 
biopsied tissue has acquired com- 
mercial value as a source of raw 
material for the development of 
pharmaceutical products.” 

Despite these concerns, the law 
generally has upheld third-party 
access to a person’s genetic infor- 
mation on a number of fronts. 

Marines on the Genetic Frontline 

On Dec. 16, 1991, the deputy 
secretary of the U.S. Department of 
Defense quietly issued an obscure 
memo that opened the largest DNA 
bank in the world. 

The directive required that 
every member of the U.S. armed 
forces and all new recruits provide 
the Armed Forces Institute of 
Pathology with a DNA sample, 
which would be maintained on file 
for 75 years. 

The goal of this ongoing pro- 
gram is to obtain specimens for all 
active and reserve personnel by 


2001 for a very simple reason: to 
make it easier to identify battlefield 
dead. 

In January 1995, two members 
of the Marine Corps, Lance Cpl. 
John C. Mayfield III and Cpl. Jo- 
seph Vlacovsky, reported for what 
they expected to be a routine phys- 
ical. But when they were informed 
that they were to provide blood and 
saliva for DNA sampling, they re- 
fused. 

The two Marines agreed that 
using DNA to identify remains was 
benign, but they expressed concern 
that the military could, at some 
point in the future, use the DNA 
samples for some less innocuous 
purpose, such as the diagnosis of 
hereditary disease or disorders, 
and then could disseminate such 
information. 

Mayfield and Vlacovsky were 
court-martialed for refusing to obey 
an order from an officer. In subse- 
quent proceedings, the Marines as- 
serted that the collection, storage 
and use of their DNA violated their 
rights to freedom of expression, pri- 
vacy and due process under the 
U.S. Constitution. 

Their strongest argument was 
that unreasonable searches and 
seizures are prohibited by the 
Fourth Amendment — the same pro- 


vision that protects a crimi- 
nal defendant, for example, 
from being subjected to stom- 
ach pumping when police see 
the suspect swallow a bag of 
cocaine in efforts to destroy 
evidence. 

In September 1995, a 
federal court ruled in favor of 
the government in Mayfield 
v. Dalton, 901 F. Supp. 300, 
holding that its interest in 
accounting for the fate of sol- 
diers and assuring peace of 
mind to next of kin overrode 
the constitutional interest of 
individual service personnel 
in being free from searches 
and seizures. 

The ruling allowed the 
military to court-martial the 
Marines, but they ended up 
getting light sentences: a 
reprimand and seven days’ 
restriction to base. The mili- 
tary’s policy of requiring DNA 
testing of its members has 
not changed. 

Members of the military 
are not the only people in 
this country with DNA pro- 
files on record. Some insur- 
ance companies are requiring genet- 
ic testing as a condition of coverage, 
and others are dropping insureds or 
charging them higher rates on the 
basis of genetic information discov- 
ered through other channels. 

In one instance, a pregnant 
woman whose fetus was affected 


Framing the Debate 

As courts, legislators and other 
policymakers approach the difficult 
issues surrounding advances in the 
science of genetics, they might 
consider a three-prong policy 
framework: 

• First, legislation, court 
decisions and other expressions of 
policy should assure that people have 
control over what genetic information 
is generated about them. Legislation in 
New Hampshire makes this point, for 
instance, by stating that, except with 
respect to paternity testing, newborn 
screening and forensic testing, “no 
genetic testing shall be done ... 
without the prior written and informed 
consent of the individual to be tested.” 

• Second, individuals should 
have control over who has access to 
their genetic information. 
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when she underwent cystic fibrosis 
testing was informed by her insur- 
ance company that it would not pay 
for the child’s health care costs if she 
chose to complete the pregnancy. 

In another case, a woman whose 
mother had breast cancer was told 
her own health care coverage would 
exclude treatment of breast cancer. 
Even some people who participated 
in genetics research have subse- 
quently lost their health insurance, 
including a man who underwent 
screening for a type of colon cancer 
as part of a study at the Huntsman 
Cancer Center at the University of 
Utah. 

Basing Insurance on Genetics 

These actions do follow a cer- 
tain calculated logic. Since it is ac- 
cepted policy for health insurers to 
exclude people with pre-existing 
disorders, genetic testing provides 
an enormous loophole for classifying 
numerous diseases or other medical 
conditions as pre-existing because 
they have their roots in the genes of 
prospective insureds. 

At first glance, such a policy 
might seem reasonable, akin to 
charging smokers higher rates. 
After all, insurance is based on the 
concepts of risk-spreading and risk- 
sharing. When most people’s future 
health risks are unknown, the fu- 
ture health care costs of a group 
can be predicted on an aggregate, 
actuarial basis and the costs spread 
across the whole group. 


But with genetics technology 
beginning to identify which people 
in a group are likely to develop par- 
ticular diseases later on, insurance 
companies have begun to target 
them for special treatment: higher 
rates or denial of coverage. 

Carried to its extreme, that 
approach to coverage could make 
everyone uninsurable, since every 
human being carries between eight 
and 12 “defective” genes that might 
trigger various medical disorders. 

Moreover, the insurance indus- 
try’s developing policies on genetic 
predictability raise the same priva- 
cy concerns for insureds raised by 
the two young Marines in the face 
of the military’s mandatory DNA 
screening policy. Many people do 
not want to be forced to gaze into 
their biological crystal balls. 

In some states, legislators have 
begun passing bills to prohibit dis- 
crimination by insurers based on 
genetic information. 

But the laws passed so far may 
be too narrow. In Wisconsin, for in- 
stance, the legislative protection 
against insurance discrimination 
applies only to DNA tests and does 
not cover tests that analyze pro- 
teins contained in genes or infor- 
mation on family histories. 

In North Carolina, the law 
protects only people who carry the 
gene for sickle-cell anemia (which 
strikes blacks and, to a lesser ex- 
tent, some Europeans of Mediter- 
ranean descent). 


This can be accomplished 
through measures that expand upon 
state medical confidentiality laws. A 
statute in Colorado states, “Genetic 
information is the unique property of 
the individual to whom the 
information pertains. Information 
derived from genetic testing shall be 
confidential and privileged. Any 
release, for purposes other than 
diagnosis, treatment, or therapy, of 
genetic testing information that 
identifies the person tested with the 
test results released requires specific 
written consent by the person tested.” 

Moreover, those generating or 
collecting genetic information should 
explain their confidentiality 
protections in advance of delivering 
those services. 

• Third, discrimination against 
individuals based on genetic 
information should be prohibited. 


Seven states have laws 
prohibiting employers from using 
genetic information to discriminate: 
Iowa, New Hampshire, New Jersey, 
New York, Oregon, Rhode Island and 
Wisconsin. And seven states prohibit 
insurers from requiring or requesting 
genetic tests: Georgia, Maryland, 
Minnesota, New Hampshire, New 
Jersey, Ohio and Wisconsin. 

Nine states prohibit insurers 
from using information derived from 
genetic testing to deny coverage or to 
limit the terms and conditions of 
insurance: Colorado, Georgia, 
Maryland, Minnesota, New 
Hampshire, New Jersey, Ohio, Oregon 
and Virginia. (The health insurance 
laws are a hollow victory, though, 
since they do not apply to self-insured 
plans, which are used by most large 
companies.) 

— Lori Andrews 


As early as 1989, according to a 
survey of employers by the congres- 
sional Office of Technology Assess- 
ment, one in 20 companies conduct- 
ed genetic screening or monitoring 
of workers. 

And even if employers them- 
selves do not undertake genetic test- 
ing, they may receive such informa- 
tion about their employees in other 
ways. It might be found in medical 
records submitted by an employee in 
support of a health insurance claim 
or reported by the employee’s doctor. 

“Physicians are increasingly 
being put into the role of ‘double 
agents,’ with dual loyalties to the 
patient and to the patient’s school, 
employer, potential insurer, rela- 
tive or child,” observes sociologist 
Nelkin. 

Genetic testing by employers 
has been accompanied by discrimi- 
nation based on that information. 

In the early 1970s, a number 
of companies discriminated against 
black employees and job applicants 
who carried sickle-cell anemia even 
though that status had no bearing 
on an employee’s current or future 
health, or on an employee’s ability 
to work since the only significance 
of carrying the trait was a l-in-4 
chance of passing the disease on to 
a child if the other parent also was 
a carrier. 

Yet few states have laws ban- 
ning genetic discrimination in em- 
ployment. Only six — Florida, Geor- 
gia, New Hampshire, New Jersey, 
New York and Oregon — have stat- 
utes explicitly prohibiting genetic 
testing without consent. 

At the federal level, the Amer- 
icans with Disabilities Act provides 
some protection against job dis- 
crimination for people who carry 
genes that predispose them to dis- 
eases later in life. 

The compliance manual of the 
Equal Employment Opportunity 
Commission states that under the 
ADA an employer may not discrim- 
inate against a person based on ge- 
netic information relating to ill- 
ness, disease or other disorders. 
The EEOC indicated, for example, 
that an employer may not refuse to 
hire someone just because his or her 
genetic profile reveals an increased 
susceptibility to colon cancer. 

But the ADA still permits em- 
ployers to order genetic testing of 
people who have been offered em- 
ployment, even without their per- 
mission, as long as the information 
is not used in unfair ways. 
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TV anchor-couple Bree Walker Lampley and Jim Lampiey 
were excoriated for conceiving in light of her disability. 


In September 1995, the San 
Francisco Legal Aid Office filed a 
class action lawsuit by employees of 
Lawrence Berkeley Laboratories, a 
research center at the University of 
California at Berkeley that receives 
funding from the U.S. Department 
of Energy. 

The suit, Norman-Bloodsaw v. 
Lawrence Berkeley National Labora- 
tories, No. C95-03220 (N.D. Cal., 
filed Sept. 12, 1995), alleged that 
the lab had tested black employees 
for the sickle-cell gene without their 
knowledge or consent, and had se- 
cretly maintained that information 
in employee files. 

The suit was dismissed on 
grounds that the secret testing did 
not constitute an intrusion on em- 
ployee privacy. 

Reading, Writing and Genetic Testing 

In U.S. schools, genetics is 
more than just a subject for science 
classes. 

In a few places, schools are 
using genetic tests to screen stu- 
dents for a syndrome that iden- 
tifies borderline retardation. In 
the future, schoolchildren might 
be screened to identify genes for 
dyslexia or other learning difficul- 
ties, then receive special assistance 
to compensate for the genetic flaw. 


The problem with 
such an approach, how- 
ever, is that even if such 
genes can be identified 
(and this is a big “if,” 
given that reputable re- 
searchers from respect- 
ed institutions such as 
Yale have in recent 
years claimed to have 
found genes for complex 
behaviors only to later 
have to retract their 
findings), carrying a 
gene and manifesting 
the disorder are two 
different matters. 

Not all genes are 
completely penetrant; 
there are many genetic 
conditions that occur in 
only a minority of the 
people carrying the 
gene. Often the gene in- 
dicates only a predis- 
position to a disorder 
that needs additional 
intervention, such as a 
particular environmen- 
tal exposure, to be trig- 
gered. This means some 
children may be labeled 
as deficient because they carry a 
gene rather than manifest a condi- 
tion. 

The implications are profound. 
The work of social psychologist 
Claude Steele at Stanford Univer- 
sity indicates that students per- 
form more poorly if they know they 
are members of a group that tradi- 
tionally has not been academically 
strong, a phenomenon known as 
“stereotype vulnerability.” 

Teachers’ perceptions of stu- 
dents might be affected by such 
genetic stereotyping, giving lower 
grades to children identified as 
having an errant gene even if they 
are performing normally. That pat- 
tern has been identified in psycho- 
logical studies in which teachers 
were told that one group of stu- 
dents was better than another 
when there actually was no differ- 
ence. The teachers gave the “better” 
students higher grades and more 
attention, presumably due to the 
“halo” effect of a positive label. 

The use of genetic screening 
in higher education is even more 
problematic. In one case, a man who 
was at 50 percent risk for Hunting- 
ton’s disease was rejected by med- 
ical schools on grounds that it 
would be a waste of money to train 
someone who might die young. 


For judges with a full load of 
complex cases, the idea that genetic 
information might provide some 
guidance is seductive. Consequent- 
ly, the use of genetic testing to an- 
swer an expanding variety of legal 
questions is growing, often without 
sufficient thought to the social con- 
text or impact. 

In a recent case in Charleston 
County, S.C., a judge ordered that a 
woman be genetically tested for 
Huntington’s disease at the instiga- 
tion of her ex-husband, who was 
seeking to terminate her parental 
rights. 

This type of case may fore- 
shadow a new kind of battle in cus- 
tody cases, in which the divorcing 
parents seek genetic testing on 
each other to determine who is 
more predisposed to die sooner 
from cancer or heart disease. Under 
this approach, the “better” parent 
might be adjudged to be the one 
with the “better” genes. 

Genetic testing also could have 
an explosive impact on personal in- 
jury cases. 

Under current law, a success- 
ful plaintiff in a medical malprac- 
tice or other personal injury case 
generally is awarded damages for 
future losses on the basis of life ex- 
pectancy statistics. But savvy de- 
fendants may begin to require ge- 
netic testing on plaintiffs to find 
evidence that they have a predispo- 
sition to an early death, justifying a 
reduction in damages. 

Forcing parties in custody or 
personal injury cases to undergo ge- 
netic testing could have a strong de- 
terrent effect on parties who fear the 
consequences of learning unwanted 
facts about their genetic makeup. 

In the South Carolina custody 
case, the wife was adamantly op- 
posed to being tested for Hunting- 
ton’s disease, even though she faced 
the loss of her child if she refused. 
Facing a painful Sophie’s choice, 
she simply disappeared. 

The most significant direct 
legal impact of genetics may be in 
criminal law, an area in which 
DNA evidence already is common- 
place. But the next step could chal- 
lenge the very underpinning of the 
criminal justice system. 

Criminal law is based on the 
idea of free will — that individuals 
“choose” to engage in criminal acts 
for which they must be punished. 

But as geneticists increasingly 
claim to find genetic markers for an- 
tisocial behavior, the legal system 
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will be forced to reconsider the con- 
cepts of criminal intent and guilt. 

A Dutch research group says it 
has found a gene linked to a propen- 
sity to aggression. How should the 
courts rule on a defendant’s claim 
that he murdered because it was in 
his genes? 

Judges already show some will- 
ingness to accept genetic defenses. 
In similar California cases, two ad- 
mitted alcoholic lawyers embezzled 
money from their clients, but the 
one who claimed his alcoholism was 
genetic got a lighter sentence. In a 
murder case, the defendant was 
found not guilty after her violence 
was linked to having Huntington’s 
disease. 

Are All Genes Created Equal? 

The great, vague specter of ge- 
netics is how it may eventually in- 
fluence society’s view of equality. 

Much of the future research in 
genetics will not be related to dis- 
ease but will focus on human indi- 
vidual and group traits, such as in- 
telligence, behavior and race. Re- 
searchers now claim that they can 
distinguish between blacks and 
whites on the basis of differences in 
just three of the 100,000 genes in 
each human. 

Arthur Caplan of the Universi- 
ty of Pennsylvania Center for Bio- 
ethics has written, “Will the infor- 
mation generated by the genome 
project be used to draw new, more 
‘precise’ boundaries concerning 
membership in existing groups? 
Will individuals who have tried to 
break their ties with ethnic or 
racial groups be forced to confront 
their biological ancestry and lin- 
eage in ways that clash with their 
own self-perception and the lives 
they have built with others?” 

The potential exists for genet- 
ics research to produce findings that 
could undermine our conceptions of 
equality of opportunity, and indi- 
vidual and social responsibility. 

Already, some physicians and 
lawyers suggest that people should 
have a duty to learn their own ge- 
netic status and to avoid having 
children who may be adversely af- 
fected by their genetic heritage. 

In articles in both medical and 
Texas legal literature, Margery 
Shaw, a lawyer and geneticist, rec- 
ommends that states adopt policies 
to prevent the birth of children with 
genetic diseases. She suggests that 
the prevention of genetic disease is 
so important that a couple deciding 



to give birth to a child with a seri- 
ous genetic disorder should be crim- 
inally guilty of child abuse. 

Shaw also suggests the imposi- 
tion of tort liability for not sharing 
genetic information with relatives or 
for not undergoing genetic testing. 

In the case of Curlender v. 
Bio-Science Laboratories, 106 Cal. 
App. 3d 811 (1980), 
a California appel- 
late court stated in 
dicta that a child 
with a genetic de- 
fect could bring suit 
against her parents 
for not undergoing 
prenatal screening 
and aborting her. 

In 1991, Bree 
Walker Lampley, a 
television anchor in 
Los Angeles, found 
herself caught up in 
the intense emotions 
that these issues can 
breed. When Lamp- 
ley, who has ectro- 
dactyly, a mild ge- 
netic condition that 
caused the bones in 
her fingers and toes 
to fuse, made public 
her decision to give 
birth to a child with 
the same condition, 
a radio talk show 
host and her listen- 
ers attacked the de- 
cision as irresponsi- 
ble and immoral. 

Lampley, along 
with several disabil- 
ity rights groups, 
filed a Federal Communications 
Commission complaint against the 
radio station for violating its per- 
sonal attack rule and failing to pre- 
sent both sides of the issue. The 
complaint was denied. 

Throughout the United States, 
people seem to have drifted into a 
mindset that assumes that if genet- 
ic information exists, it should be 
acted on and taken into considera- 
tion in a variety of social realms. 

In The DNA Mystique, Nelkin 
and co-author Susan Lindee observe 
how quickly the new genetics has 
become part of popular culture. 
Their studies found that genes have 
been used to explain a wide range 
of social phenomena, including 
crime, job success, sexual orienta- 
tion and adultery. 

Nelkin and Lindee speculate 
on why such explanations are read- 


ily accepted by the public: “They 
can relieve personal guilt by imply- 
ing compulsion, an inborn inability 
to resist specific behavior” and they 
can relieve societal guilt and give 
society an excuse to cut out social 
services by deflecting attention 
away from social and economic in- 
fluences on behavior. 


How genetic research will impact society remains to be seen. 


Clearly, the promise of genetics 
is everywhere, and much fanfare ac- 
companies each genetic discovery. 

But less attention is focused on 
how we will use knowledge gained 
through genetic testing. When an 
article in the Journal of the Ameri- 
can Medical Association heralded 
the discovery (later disputed) of a 
genetic marker for alcoholism, 140 
newspapers and magazines ran ar- 
ticles praising the advance. Not a 
single article addressed the issue of 
what we would actually do if we 
identified individuals with a genet- 
ic propensity toward alcoholism. 

The vexing question of how the 
fruits of genetic research should be 
used by society is on the table. Sci- 
entists are charting the map of the 
human genome, but the legal sys- 
tem will play a crucial role in deter- 
mining where that map leads. ■ 
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FAMILY LAW 


BY LAURA GATLAND 

C oncerns are widespread about 
the impact of family breakups 
on American society. But many 
lawyers in the divorce field 
worry that one proposed cure will 
cause too many of its own ills to do 
much good. 

In an increasing number of 
states, no-fault divorce, which has 
been available in every jurisdiction 
in some form since the 1970s, is 
coming under legislative attack as 
a cause of the high rate of divorce. 

Simply put, opponents of no- 
fault, including some lawyers, be- 
lieve that, in many cases, no-fault 
makes divorce too easy to resist for 
couples on the rocks. Without no- 
fault, goes the thinking, many of 
those couples would find ways to 



Puffing (Ik 

A developing legislative movement 
call it quits. Many domestic relations 



stay together. Some opponents also 
claim that no-fault divorces pro- 
duce unfair settlements for 
the spouse who did not want 
to end the marriage. 

“No-fault divorce is 
something that should be 
repealed because it gives 
married couples the 
ability to dissolve their 
marriages as easily as 
it would give two high- 
school students the ability 
to dissolve their dating 
arrangement,” argues Jef- 
fery Leving, a Chicago law- 
yer and a leading advocate 
for men’s rights. 

But most lawyers prac- 
ticing in the domestic rela- 
tions field, while sharing 
concerns about the social im- 
pact of divorce, contend that 
the no-fault system is not to 
blame for what ails the 1990s 
family. They fear that repeal- 
ing or gutting no-fault laws 
would return divorce law to 
the “bad old days” without con- 
tributing any significant solution 
to the real underlying problems. 
“You’re working on the wrong 


Laura Gotland is a free-lance 
writer in Chicago. 


end of the marriage,” says Lynne 
Gold-Bikin, a domestic relations law- 
yer in Norristown, Pa., outside Phil- 
adelphia, and past chair of the ABA 
Family Law Section. “If you want 
marriages to work, you have to work 
before people make their choices” 
about who to marry. 

The extent of support among 
lawyers for the current no-fault sys- 
tem is reflected in the results of a 
survey that was conducted in 1996 
by the section. 

Nearly 84 percent of the more 
than 1,400 lawyers responding to 
the survey conducted by fax op- 
posed a return to fault-based di- 
vorces, and 69 percent said they do 
not believe there is a direct correla- 
tion between increases in the U.S. 
divorce rate and the advent of no- 
fault laws more than 20 years ago. 

“ ‘Fault’ was taken out of di- 
vorce 25 years ago to promote har- 
mony and reduce fighting,” points 
out current section chair Ira Lurvey 
of Los Angeles. “Putting it back in 
will do little more than return those 
evils, plus an increased divorce 
rate. We don’t get progress by going 
back to the past.” 

For now, the outright repeal of 
no-fault laws appears to be unlike- 
ly. But opposition has not gone 
away. A number of groups continue 
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to push for a return to a fault-based 
divorce system, while others are 
shifting focus to work for legislation 
that would at least modify no-fault. 

Moreover, the revolt against 
no-fault reflects a general disen- 
chantment with a divorce system 
that, if not a direct cause of social 
ills, is not perceived to have been 
much help, either. 

Rates Rise in a Turbulent Era 

Divorce rates began a steep in- 
crease in the mid-1960s, the tail 
end of the pre-no-fault era, when 
divorces were granted only after 


our society seem to have a common 
thread, whether it’s poverty [or] ju- 
venile crime. So many of those is- 
sues come back to the common 
theme that there was a broken fam- 
ily,” says Tom McMillen, a lawyer 
who is the executive director of the 
Rocky Mountain Family Council, a 
family advocacy group in Denver. 

“We could make a difference in 
these other social pathologies if we 
dealt with easy divorce,” he says. 

Such arguments may be true 
to a point, but they fail to explain 
that divorce rates have been drop- 
ping for more than a decade with no 


a vague coalition of groups whose 
interests in changing divorce law 
at times appear to run at cross pur- 
poses. Included in the mix are 
staunch conservatives, religious 
leaders, men’s rights advocates, 
and a sprinkling of liberals and 
feminists. 

“What I see is a bunch of 
groups having some interests that, 
for the moment, are dovetailing,” 
says Professor J. Herbie DiFonzo of 
Hofstra University School of Law in 
Hempstead on New York’s Long Is- 
land. He is the author of Beneath 
the Fault Line: The Popular and 


Blame on No-Fault 


hopes to slow the nation's divorce rate by making it harder for couples to 
lawyers, though, say the finger-pointing needs to back up a few steps. 


the petitioning spouse had proven 
such grounds as physical or mental 
cruelty, adultery or desertion. 

Through the 1950s and early 
’60s, divorce rates remained fairly 
steady at fewer than 400,000 per 
year, translating into nine to 10 di- 
vorces per 1,000 married women, 
according to the National Center 
for Health Statistics. 

But by 1965, the number of di- 
vorces had jumped to 479,000 per 
year, or 10.6 for every 1,000 mar- 
ried women. By 1975, the number 
of divorces had topped 1 million per 
year, and the national divorce rate 
peaked in 1980, when there were 

1.189.000 divorces, or 22.6 for every 

1.000 married women. 

In 1969, California introduced 
no-fault into divorce with legisla- 
tion allowing couples to divorce 
without proving grounds. Within a 
decade, all other states had adopted 
some form of no-fault divorce law. 

Opponents of no-fault see a 
correlation in the fact that other 
social problems, including crime, 
delinquency and swelling welfare 
rolls, also were on the rise since the 
late 1960s, and that views on the 
role of families and personal and 
sexual relations have undergone 
significant changes. 

“So many of our pathologies in 



major change in no-fault laws. 

Regardless of how no-fault has 
influenced divorce rates, opponents 
insist that its elimination will 
help hold those rates down. They 
argue that repealing no-fault 
would help the law catch up to 
growing public opinion that the 
legal system should play a role 
in encouraging families to stay 
together rather than make it 
easier for them to break up. 

“It’s a legitimate state 
interest to define and protect 
the institution of marriage,” 
says David Blankenhorn, presi- 
dent of the Institute for American 
Values, a nonpartisan think tank in 
New York City. 


From One Extreme to Another 

William Galston, a for- 
mer adviser to President 
Clinton who now directs the 
Institute for Philosophy and 
Public Policy at the Univer- 
sity of Maryland in College 
Park posits that “we lurched 
as a nation from one fairly 
extreme system to one that is 
pretty extreme, by national 
standards, on the other side. 
Some people are arguing that 
there’s a midpoint we missed.” 

These ideas are endorsed by 


Copyrighted material 




that state’s Legislature that would 

allow no-fault divorces only in cases 
in which no minor children are in- 
volved and the respondent spouse 
does not contest the petition. 

McClure says his legislation 
would help address a number of 
concerns. “We have a problem of 
trying to deal with child support, 
problems with fatherless house- 
holds and a decrease in women’s in- 
come that has resulted from no- 
fault divorce,” he says. 

“If you can get an easy divorce, 
you are going to be less likely to try 
to work it out,” he concludes. 

McClure’s bill has been rele- 
gated to a legislative study commit- 
tee, which is not expected to move 
on the issue until 1998. 

As bills to strictly curtail no- 
fault divorce have met a similar 
fate around the country, some re- 
form proponents have shifted gears 
slightly to support more modest 
changes in state divorce laws. These 
changes include mandatory parent- 
ing classes for divorcing couples with 
children, extended waiting periods 
before couples can divorce, and 
mandatory premarital counseling. 

Iowa already has passed a law 
requiring parenting classes when a 
divorce involves children, and a few 
states are weighing premarital con- 
tracts that couples could choose to 
sign agreeing that they would 
never seek a divorce except under 
certain grounds. 

But modest reforms may not 
be enough to overcome the funda- 
mental problems in no-fault divorce 
laws, say some hardcore reform 
proponents. 

“If you do all that but still have 


Legislative efforts 

to repeal no-fault divorce laws 
began a few years ago in the na- 
tion’s heartland. 

A package of bills sponsored by 
Rep. Jessie Dalman, R-Mich., in that 
state’s Legislature called for a two- 
tier divorce structure that would 
prohibit no-fault divorces in cases 
in which one spouse contests the di- 
vorce or that involve minor chil- 


irreconcilable differences after a 
waiting period and would require 
mutual consent to the divorce if the 
couple was married for more than 
10 years, if there was a minor child 
in the family or if the wife was 
pregnant. The bill never made it to 
a floor vote. 

Earlier this year, Rep. Roger 
McClure, R-Va., submitted a bill in 


Legal Culture of Divorce in Twenti- 
eth-Century America” (Charlottes- 
ville: The University Press of Vir- 
ginia, 1997). 

The question, says DiFonzo, is 
whether these groups can coalesce 
into a force with enough political 
punch to push through repeals or at 
least major changes in no-fault di- 
vorce laws. 

Men’s rights advocates want to 
repeal no-fault because fewer di- 
vorces mean fewer custody battles 
lost by men in the courts, according 
to Leving, the domestic relations 
lawyer who also is president of the 
National Institute for Fathers and 
Families in Chicago. (See “Make 
Room for Daddy,” February 1997 
ABA Journal, page 48.) 

But for reasons almost oppo- 
site from Loving’s, some conserva- 
tive women’s groups — and even a 
sprinkling of feminists — share his 
support for bringing back elements 
of fault-based divorce. They say 
that current laws hurt women fi- 
nancially and benefit men seeking 
a quick exit from marriage. Femi- 
nist leader Betty Friedan has said 
that no-fault divorce should be re- 
considered since current law has 
created a number of “unanticipat- 
ed consequences” for women and 
children. 


dren. Iowa followed with a bill to 
eliminate no-fault divorces. 

Although both measures were 
swiftly defeated, they set off rum- 
blings across the country. During 
the past two years, legislators in 
Georgia, Illinois, Virginia, Wash- 
ington and a handful of other states 
introduced bills to repeal or modify 
no-fault statutes. 

A bill in Illinois would have 
allowed a divorce only in cases of 


But across these 
groups, the fundamen- 
tal goal is the same. 

“The reason be- 
hind this is basically 
to preserve the family 
unit,” contends Lester 
Wallman, a New York 
domestic relations law- 
yer who is founder of 
American Attorneys 
for Tougher Divorce 
Laws. 

“There may be 
certain problems that 
exist in a marriage 
that are surmount- 
able if given the right 
attention,” he says. 

Action in the Heartland 


Divorce USA 


The impact of no-fault law is hard to determine 
from U.S. divorce statistics. Coincidental with the 
spread of no-fault laws, the number of divorces 
granted each year topped the million mark. But the 
rate of divorces has fallen off since the mid-1980s. 


Number of Number of divorces per 

divorces 1,000 married women 


1960 

393,000 

9.2 

1970 

708,000 

14.9 

1975 

1,036,000 

20.3 

1980 

1,189,000 

22.6 

1985 

1,190,000 

21.7 

1990 

1,182,000 

20.9 

1994’ 

1,191,000 

20.5 


•Most recent figures available. 

Source: The National Center for Health Statistics 
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an easy escape hatch, when times 
get tough people will take that easy 
exit,” says Brian Willats, commun- 
ications director of the Michigan 
Family Forum, a conservative fam- 
ily advocacy group. “That escape 
hatch needs to be tightened.” 

At the other end of the spec- 
trum, most domestic relations 
lawyers believe any divorce law 
structure without a major no-fault 


component is unlikely to meet con- 
temporary needs. 

Lurvey, of the ABA Family 
Law Section, says he has yet to 
hear a proposal that is better than 
the no-fault system, warts and all. 

“We have to be very careful be- 
fore we throw out this system that 
we have a better one to put in its 
place,” he cautions. 

The “old days,” according to 
Lurvey and other domestic rela- 
tions lawyers, were a time when 
trying to prove fault in a divorce 
inspired lies, finger-pointing and 
play-acting in court. The acrimony 
of these battles would leave even 
greater scars on children as they 
watched parents fight over which 
spouse is to blame for the breakup 
of the marriage and family. 

“It’s not good public policy to 
encourage nasty fights,” says Dan- 
iel Bray, an Iowa City lawyer who 
led the fight against repealing no- 
fault in his state. “It should be good 
public policy to allow the [divorce] 
with the least amount of difficulty.” 

Lawyers warn that returning 
to a fault-based system would bring 


with it another layer of litigation to 
many divorce proceedings, result- 
ing in more emotional frustrations 
and higher legal bills. 

The fee factor would only ex- 
acerbate the difficulties of divorce 
for low-income women, says Nancy 
Sapiro of the Northwest Women’s 
Law Center in Seattle. Women who 
cannot afford the legal costs “will 
just end up leaving the marriage, 


and there won’t be any child sup- 
port,” alimony or division of proper- 
ty, she predicts. 

Lawyers also express concern 
that in a fault-based system their 
efforts would be dr&wn away from 
the crucial and complex long-term 
issues of property division and child 
custody as they struggle over thresh- 
old questions of fault. 

Concerns About Abuse 

What is perhaps most worri- 
some to many lawyers, though, is 
the impact that fault-based divorce 
laws would have on spouses seek- 
ing to get out of abusive relation- 
ships. It is possible that such vic- 
tims would be tempted to simply 
flee these relationships rather than 
hazard the difficulties of proving 
grounds, some say. In taking that 
step, they would be risking severe 
financial hardships by forgoing al- 
imony, division of property and child 
support. 

That is why Sapiro says even 
modest proposals to reform no-fault 
divorce laws pose dangers. A victim 
of domestic violence should not be 


forced to go to counseling with her 
batterer, she says. 

While they have reservations 
about peeling back no-fault divorce 
laws, lawyers in domestic relations 
law, like legislators, have begun to 
think about how the divorce process 
can be improved. The ABA Family 
Law Section, for instance, has cre- 
ated a joint task force with the 
American Psychological Associa- 
tion to study the issue. 

Some lawyers believe the 
focus should be on how individu- 
als and society treat marriage. 
After all, only married couples 
face the problems of divorce. 

“What may help is a retrain- 
ing program for all of us,” ob- 
serves Lurvey. “We live in a 
world of false expectations and 
mixed messages. Marriage is not 
necessarily bells and whistles 
forever. It is hard work, caring 
and being selfless. Those are 
commodities often in short sup- 
ply these days.” 

The section’s Preserving 
Marriage Project, also known 
simply as Partners, teaches high 
school students how to communi- 
cate positively in their relation- 
ships, primarily in the marital 
setting. 

Since its inception in 1994, 
the Partners program has spread 
rapidly to schools in 29 states. 
‘The teachers report that kids say 
it’s the best thing they learned all 
year,” says Gold-Bikin, who was a 
guiding force behind the project 
when she chaired the section. 

Opponents of no-fault divorce, 
while licking the wounds of their 
unsuccessful efforts so far, believe 
they have scored some measure of 
success just by getting the atten- 
tion of lawyers, legislators and oth- 
er policy-makers about the need to 
consider the wider implications of 
divorce. 

At the same time, there is gen- 
eral recognition that some marriages 
unavoidably will end in divorce. 
Many argue that those who seek 
that route should be able to benefit 
from a system that serves their 
needs. While it may be in society’s 
interest to hold down divorce rates, 
the solution is not to force unhappy 
couples to stay together, they say. 

“You’re not going to keep peo- 
ple from leaving their marriages,” 
says Lurvey. “You don’t want to im- 
prison people in marriages they do 
not want to be in. That doesn’t serve 
anybody well.” ■ 
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To participate 

Read “Senior Advisers” and 
on April 16 listen to the 1-hour 
program from any Touch-Tone 
telephone in the 50 states or 
District of Columbia. 


To register 

Call the ABA at (800) 285- 
2221 from 8:30 a.m. to 6:30 p.m. 
(ET) Mondays through Fridays, 
beginning March 20. You will be 
asked for the membership number 
from your membership card or 
mailing label on the Journal. 
Registrations are accepted in the 
order received, to a limit of 1,000 
phone connections. 

Only one registration can be 
accepted per caller. Registrations 
for future programs cannot be 
accepted in advance. Multiple 
participants in one office who do 
not need CLE credit should 
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listen on a speakerphone or by 
internal conference call to make 
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Senior 


Advisers 


What every lawyer with older 
clients or aging parents needs to 
know about protecting their 
health care and estates 


BY JOHN GIBEAUT 


1 


A mericans are living longer, and as this elder pop- 
ulation grows, so do the medical, financial and 
legal problems that often accompany old age. 

While it once was common for children to care 
for aged parents at home, economics and geographic 
scattering of families have forced seniors to look else- 
where, particularly to retirement centers and nursing 
homes. But there are reports of physical, mental and even 
sexual abuse of nursing home residents. How does one protect 
them? 

And while many of the elderly once might have safely 
counted on Social Security, Medicare and a modest pension to 
pull them through their golden years, the government’s well 
may be running dry for the post-World War II baby boomers, 
who are beginning to approach retirement. 

As a result, more seniors may have to turn to Medicaid, 
another financially foundering government program that 
sometimes can take almost everything they own before ex- 
tending them coverage. Can the elderly receive adequate 
health care and stay out of the poorhouse? 

How does an older person protect his or her assets in the 
event of mental incapacity? Can active older people in search 
of companionship marry late in life and still preserve their es- 
tates for the children? 

Those questions and others have spurred the growth of 
elder law practice. No longer does representing the elderly 
mean simply drafting a will. Today, elder law deals with is- 
sues that accompany long life, including detailed estate plan- 
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ning, competency, insurance mat- 
ters, age discrimination, and physi- 
cal, mental and financial abuse of 
the aged. 

The field’s expansion is seen in 
the geometric growth of the Nation- 
al Academy of Elder Law Attor- 
neys, from 35 members at its found- 
ing in 1987 to more than 3,000 today. 

Certification of specialists be- 
gan in 1994 by the National Elder 
Law Foundation. While fewer than 
100 lawyers are certified so far, 
more may be devoting large chunks 


John Gibeaut is a reporter for 
the ABA Journal. Senior editor 
Paula Herbut compiled and edited 
the accompanying elder law prac- 
tice tips. 


of their practices to elder affairs but 
are barred by the state from adver- 
tising as specialists. 

Nearly two-thirds of Ameri- 
cans are skeptical that President 
Clinton and Congress can find a way 
out of the funding conundrum, ac- 
cording to a poll published in Janu- 
ary by Scripps Howard News Ser- 
vice and Ohio University. 

Still, 83 percent of the 1,033 
people surveyed opposed any reduc- 
tions in medical services for the el- 
derly, but 52 percent opposed pay- 
ing higher taxes to keep Medicare 
going. 

Consequently, with little sym- 
pathy from Washington and an ar- 
guably schizophrenic electorate, in- 
creased knowledge and creativity 


may be the keys for lawyers trying 
to help their aging clients. 

To help unlock some of the 
mysteries for lawyers confronting 
elder law issues, the ABA Journal 
has convened a panel of four ex- 
perts to offer their best bright-line 
advice on how to counsel older cli- 
ents on significant matters: 

Steven M. Cohen of Boston dis- 
cusses Medicaid and its effects on a 
client’s assets; H. Kennard Bennett 
of Indianapolis looks at the rights 
of nursing home residents; Scott 
K. Summers of Oak Park, 111., talks 
about competency issues; and 
Franchelle Millender of Columbia, 
S.C., discusses prenuptial agree- 
ments and other estate planning 
questions. 
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Medicaid 



To qualify, 
follow the 
rules 


Medicaid can be a complicated 
bog of administrative rules and reg- 
ulations for the unwary lawyer and 
elderly client. This joint state and 
federal program was set up to pay 
for medical care for the poor. But 
increasingly, even those elderly 


Steven M. Cohen 

senior associate with 
ElderLaw Services, a private- 
practice law firm, in Boston. 

Cohen concentrates his elder 
law practice in estate 
planning, Medicaid planning 
and guardianship. He is a 
member of the National 
Academy of Elder Law 
Attorneys. 


who began retirement with nest 
eggs are depending on it, particular- 
ly when they enter nursing homes. 
Navigating the rules and regula- 
tions is essential if an elderly client 
is to try to preserve at least some 
assets and income should nursing 
home care become necessary. 

1. Be aware that assets and 
amount of income are capped 
for Medicaid purposes. Some 
states place a cap not only on the 
recipient’s assets but also on the 
amount of income a Medicaid recip- 
ient can receive to be eligible for 
benefits, while other states provide 
Medicaid regardless of income and 
focus only on the assets. 

Even in states with no cap on 
income, a Medicaid recipient will be 
required to pay nearly all of his or 
her income toward nursing home 
care before Medicaid will pay for 
the remaining portion. 

2. Know what 
income and 


as- 


sets the client will be able to 
keep while receiving Medicaid. 

An individual receiving Medicaid in 
a nursing home is allowed under 
federal regulations to retain a min- 
imum of $30 and a maximum of $60 
of income each month and assets of 
up to $2,000 in savings. Each state 
determines how much between $30 
and $60 a recipient can keep. 

In determining the assets of 
an individual or a couple, certain 
items are excluded, including the 
primary residence, household goods 
and personal effects, an automo- 
bile, and income-producing proper- 
ty essential to self-support. 

In some states, the primary 
residence is not counted by Medic- 
aid if the individual who owns the 
house intends to return home, 
while in other states, the residence 
continues to be noncountable only 
as long as the Medicaid applicant is 
reasonably likely to return home. In 
either case, Medicaid may place a 
lien on the property and at the time 
of death or of the property’s sale 
prior to death may recover against 
the home for benefits provided dur- 
ing the individual’s lifetime. 

3. Understand that the as- 
sets of a spouse will be limited. 
The healthy spouse of the Medicaid 
applicant is entitled to keep as a 
maximum between $15,804 and 
$79,020, depending on the state, 
and may be entitled to keep addi- 
tional assets based on the couple’s 
income and expenses. 

The spouse also is allowed to 
keep all of his or her own in- 
come, and, depending on his or 
her expenses, might be enti- 
tled to keep a portion of the 
Medicaid recipient’s in- 
come. 

4. Know that 
trust assets and 
income may be 
counted as assets. 

Generally, trust as- 
sets or income are 
considered count- 
able to the extent 
they are available to 
a Medicaid applicant 
or spouse. 

5. Look well 
ahead when con- 
sidering transfers 
of assets. Medicaid 
does not want individu- 
als to transfer their as- 
sets, and an applicant or 
spouse who does becomes tem- 
porarily ineligible for Medicaid. For 
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Nursing homes 



H. Kennard Bennett 

partner of Severns Associates elder law firm 
in Indianapolis. 


Bennett concentrates his elder law prac- 
tice in nursing-home-neglect litigation. He 
is vice president and public policy chair of 
the Central Indiana Chapter of the 
Alzheimer's Association, and editor of the 
NAELA Quarterly of the National Academy of 
Elder Law Attorneys. 
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transfers to individuals, the look- 
back period is 36 months. For 
transfers to certain trusts, the look- 
back period is 60 months. 

6. Be aware that transfer- 
ring assets at the wrong time 
may now be a criminal offense. 
The Health Insurance Portability 
and Countability Act of 1996 estab- 
lishes a penalty of up to a $10,000 
fine or one year in prison for dis- 
posing of assets to become eligible 
for Medicaid if the disposal results 
in the imposition of an ineligibility 
period. 

The act is poorly drafted and 
ambiguous, but early interpreta- 
tions are that transferring assets 
and then applying for Medicaid dur- 
ing the ineligibility period would be 
a misdemeanor, but that transfer- 
ring assets and waiting to apply un- 
til after the look-back period would 
not be. 

7. Know that certain trans- 
fers are exempted from the in- 
eligibility penalties. A home can 
be transferred to: a spouse; a child 
of the applicant who is under 21, 
blind or permanently and totally 
disabled; a sibling who has an equi- 
ty interest in the home and who 
resided in the home for at least one 
year before the date the person en- 
tered a nursing home; or a child of 
the applicant who resided in the 
home for at least two years prior to 
the date the person became institu- 
tionalized and who provided care 
that enabled the person to remain 
at home rather than having to 
enter a nursing home. 

Assets other than the home 
can be transferred without penalty 
to a spouse, or directly to (or to a 
trust established solely for) a child 
of the applicant who is under 21 or 
blind or permanently disabled. 


Rights 
are all in 
writing 

A nursing home resident has 
the same rights as anyone else, un- 
less the person has been adjudicat- 
ed incapacitated. And even then fun- 
damental rights usually are vest- 
ed in a guardian. 

Lawyers can advocate for a 
nursing home resident at any stage 
of a crisis. If the process of informal 
negotiations breaks down or seri- 
ous harm has occurred, a lawyer 
can seek judicial remedy by a pri- 
vate lawsuit for neglect or abuse. 

In a claim of negligence, the 
definition of the standard of 
care can be obtained from the 
standards set forth in the Nurs- 
ing Home Reform Act of 1987. 

If the resident dies prior to a 
case being initiated or tried, a 
lawsuit can be brought or tried 
under state statutes on survival 
actions. 

For a lawyer seeking to pro- 
tect the rights of a nursing 
home resident, specific 
statutes are essential 
to identifying rights 
and developing a 
strategy for pro- 
tecting them. 

1. State li- 
censure laws 
for nursing 
facilities are 


issued by each state, with ac- 
companying regulations gov- 
erning the issuance and renew- 
al of facility licenses. Often these 
regulations include rules pertain- 
ing to the rights of nursing home 
residents. 

Federal law also requires states 
to enforce regulations set under the 
Nursing Home Reform Act. 

2. About a dozen states have 
adopted patient rights or elder 
protection laws. These laws are 
designed to protect residents in 
health care facilities, or to provide 
specific protections for the elderly. 
Some statutes create a private 
cause of action for breach. 

3. The federal Nursing Home 
Reform Act of 1987 requires 
that nursing facilities ensure 
residents’ rights and maintain 
their quality of life. The act sets 

a standard of care that 
nursing facilities 
must provide for 
each resident in 
accordance with 
a written plan 
of care begin- 
ning with an 
admission into 
the nursing fa- 
cility. 




Competency 
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insufficient capacity, then a lawyer 
has the requisite evaluation to peti- 
tion immediately for guardianship 
or conservatorship. 

5. Be conservative. Put into 
place only those supports and pro- 
tections, such as powers of attorney 
or designation of a representative 
payee for governmental benefits, 
that are absolutely necessary. 

6. Plan defensively for fu- 
ture incompetency. Be mindful 
that the prospects of guardianship 
and conservatorship may be mini- 
mized or completely avoided by 
planning ahead. 

Thus, with a carefully consid- 
ered plan, mentally competent cli- 
ents can use tools to help carry out 
their intents even if they should be- 
come incompetent in the future. 

This disability plan can in- 
clude durable powers of attorney 
for health care and property man- 
agement, living wills, expressions 
of intent for organ donation, and 
declarations of preference for 
mental health treatment. 

The plan also can cover 
designation of payees for gov- 
ernmental benefits; money 
management via custodial 
accounts or other third- 
party services; revocable 
inter vivos trusts, other 
trusts and custodial ar- 
rangements for property; 
as well as nominations or 
prospective designations 
of guardians. 

7. If a crisis devel- 
ops and no disability 
plan is in place, con- 
sider some limited al- 
ternatives to guardian- 
ship. For example, if 
judicial intervention is re- 
quired, resort first to the 
orders for protective ar- 
rangements and single 
transactions provided for 
in the guardianship laws 
of some states. 

Also consider possi- 
bilities such as nursing 
home care rather than 
formal guardianship. 

And keep in mind, in 
the event of a health care 
crisis when there is no 
disability plan in place, 
it is possible in some 
jurisdictions to use non- 
guardianship alterna- 
tives, such as surrogacy 
statutes and do-not-re- 
suscitate laws. 


Acting now 
guards the 
future 

Recognizing and dealing with 
competency issues is necessary in 
elder law. What a lawyer should do 
if an individual’s capacity is ques- 
tionable is one issue. How a lawyer 
can help a competent client protect 
current decisions against future in- 
competency is another. 

1. Seek protective action if 
necessary. In many states, a law- 
yer who reasonably suspects that a 
client or prospective client cannot 
act in his or her own best interests 
because of diminished or impaired 
mental capacity can seek protective 
action for the client by way of court 
order or even guardianship. 

2. Make sure you know 
whom you represent. Even 
though an adult child may arrange 
and even pay for an office consul- 
tation with an elderly parent, it 
may be that the parent and not 
the child is your client. You 
must represent just one party. 

Put that representation in 
writing, and urge the other 
parties to retain their own 
counsel. 

3. Look for ulterior 
motives in others. Be espe- 
cially cautious if an adult 
child has an expectancy in a 
parent’s property, if one is a 
creditor of the other, or if 
there is any other possible 


conflict of interest. Make sure that 
your initial consultation is with the 
elderly client alone. Be alert for 
signs of mental and physical abuse. 
Allow family participation in sub- 
sequent consultations only if the 
client pointedly asks for it, if you 
are satisfied that the client has 
requisite capacity, and if you are 
convinced that no undue influence 
exists. 

4. When in doubt about ca- 
pacity, involve a doctor. If ques- 
tions exist about capacity to provide 
informed consent for execution of 
trusts or powers insist first on an 
examination as well 
as a written eval- 
uation by a 
physician. 

If the 
doctor finds 


Scott K. Summers 

a solo practitioner in 
Oak Park, III. 


Summers represents 
petitioners and guardians, 
and has served extensively as 
a guardian ad litem. He is 
author of the ABA-published 
handbook, Guardianship and 
Conservatorship: A Handbook 
for Lawyers (1996). 
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Family 




New love 
can change 
old plans 


As people live longer and more 
healthy lives, they may contem- 
plate marriage or remarriage later 
in life. While this can open up new 
dimensions to their lives, it also 
may create complications in mat- 
ters they once thought of as settled. 

Many issues can be addressed 
in a prenuptial agreement defining 
the expectations of the parties and 
limiting obligations in the event of 
divorce or death. Other issues can- 
not. 

1. Decide who will be re- 
sponsible for what costs. 

Upon marriage, each spouse 
owes the other a duty of sup- 
port. A prenuptial agreement 
can set out who will be respon- 
sible for what costs. (There are 
limits, however, to what the 
courts will enforce. For instance, 
most states hold a spouse financial- 
ly responsible for medical expenses 
incurred by the other spouse.) 

2. Determine who will 
handle surrogate decision- 
making. A spouse generally 
has priority for surrogate 
decision-making for an inca- 
pacitated spouse. If one 
spouse, however, wants 
some other person to handle 
financial matters or make 
health care decisions in the 
event of incapacity, this can 
be addressed in a prenuptial 
agreement before marriage 


Franchelle C. Millender 

partner at Sherrill & Roof in 
Columbia, S.C. 

Millender’s primary practice is 
elder law, including long-term- 
care planning, estate 
planning, probate and real 
estate matters. She is the 
author of South Carolina Elder 
Law: A Practice Manual, 
published by the South 
Carolina Bar Association. 


and with durable powers of attorney 
during the marriage. 

3. Know what benefits will 
be lost. Prior to marriage, each par- 
ty should look at the possibility of 
benefits lost as a result of marriage, 
such as Social Security based on a 
former spouse’s earnings, alimony, 
or payments from a trust providing 
for termination on remarriage. 

4. Look at the tax ramifica- 
tions when choosing to sell the 
homes. If both of the parties own 
homes, the couple needs to look at 
the tax ramifications of a sale of ei- 
ther or both homes and whether it 
would be more beneficial to make the 
sale before marriage. 

Section 121 of the Internal Rev- 
enue Code allows a taxpayer aged 
55 or older to exclude 
up to $125,000 of 
gain on the sale 
of the personal 
residence. 

This ex- 
clusion, how- 
ever, is a 
one-time 
right and 
can be lost 
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if the spouse uses it during the 
marriage or if the person planning 
to use it marries someone who al- 
ready has exercised that right. 

Thus, if both own homes and 
are planning to sell, there could be 
a significant savings if the sales are 
closed prior to the marriage. 

5. Be aware of the possibili- 
ty of divorce. A prenuptial agree- 
ment can address the ownership of 
property being brought into the 
marriage or acquired during the 
marriage, and how that property is 
to be divided in the event of divorce. 

While a prenuptial agreement 
also can address the extent of each 
party’s duty to support the other in 
the event of divorce, the courts are 
more likely to scrutinize such a 
support provision and, depending 
on the circumstances at the time of 
the agreement and of the divorce, 
may disregard it in whole or in part. 

6. Decide the ultimate divi- 
sion of the estate. Marriage af- 
fects the division of the estate at 
death. This should be addressed by 
prenuptial agreement, waivers of 
elective shares, wills, or a combin- 
ation of these methods. 

When the parties to a marriage 
have children from former mar- 
riages, there often is a desire to 
pass the majority of the assets to 
them. However, there also may be 
a need or desire to provide for a 
surviving spouse during his or 
her lifetime. 

One frequently used plan 
is the QTIP (qualified termin- 
able interest property) trust, 
which provides income and 
discretionary principal to the 
spouse during the spouse’s 
lifetime, while preserving 
the balance for the children. 

7. Consider the ef- 
fect of a remarriage on 
retirement benefits. A 
client who has large sav- 
ings in a pension or profit 
sharing plan may not 
want the entire amount to 
go to the surviving spouse. 
The Employment Re- 
W tirement Income Security 
f Act requires written consent 
of the spouse to waive the 
provision of a payout in the 
form of a qualified joint and 
survivor annuity. 

This waiver can be included 
in the prenuptial agreement, but 
many courts have found that the 
waiver must be signed after the 
| marriage. ■ 
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A successful law 
partnership is 
like a good marriage— it 
takes finding the right 
person and then making 
the relationship work 


BY STEVEN KEEVA 


T o hear Jeffrey Tolman tell it, many lawyers don’t 
realize they need to be bigamists to make their law 
partnerships flourish. Failing to see a partnership 
as a kind of marriage, he says, can doom it to failure. 

“I spend more time with my law partner than I do 
with my wife,” says Tolman, who practices with his 
partner and two associates as Tolman Kirk in Poulsbo, 
Wash., on the Olympic Peninsula. 

“If someone came to a lawyer and said, ‘My wife 
and I haven’t had intimacy for 10 years and I want a 
divorce,’ no one would question it,” Tolman says. “But 
it’s the same thing with law partners — so often the in- 
timacy isn’t there, and it must be, because a partner- 
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ship is just like a marriage.” 

And, just like marriages, part- 
nerships require a rich mixture of 
trust, frequent and honest commu- 
nication, and shared experience to 
stay healthy and strong. After all, 
people may have been fighting 
since the beginnings of mankind, 
but they have also been learning 
how to get along. 

Los Angeles criminal defense 
lawyer Janet Levine of the two-law- 
yer firm of Michaelson & Levine 
says law partners deal with many 
of the same issues as married cou- 
ples. For example: “There’s money, 
and there are other people,” she 
says. “Often in a marriage the other 
people are children. In a law part- 
nership, they’re employees.” 

Money can be the source of tre- 
mendous conflict, particularly when 
it takes on too much importance. 
Likewise, children/employees. When 
attitudes about associate or staff 
autonomy, supervision and disci- 
pline become the focus of inter-part- 
ner clashes, it can bring down the 
relationship. 

Levine’s partner, Alvin Mich- 
aelson, says he thinks it is impor- 
tant to remember why lawyers en- 
ter partnerships in the first place. 
“You need people to talk to about 
your cases,” he says. “It’s too hard 
to do it alone.” 

That’s why, he says, he knows 
people who bring most if not all the 
money into a law firm but still 
choose to remain in that partner- 
ship rather than operate solo. It is 
a matter of priorities. 

“They would rather ... perhaps 
make less, because the other as- 
pects of partnership — the sharing, 
the conversation — compensate for 
whatever may be lost.” 

Lawyers in successful partner- 
ships frequently emphasize the fact 
that good partnerships demand of 
their members a willingness to 
overlook day-to-day minutiae in 
favor of the larger picture. Getting 
mired in the small things can be 
corrosive, both to a sense of trust 
and to long-term plans. 

“You can’t sweat the small 


Kent Hasting, John 
Kauffman and Bruce 
Combs of Bozeman, Mont, 
believe in taking the long 
view when it comes to their 
partnership, not wasting 
time in bean counting. 
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Partners Jeffrey Tolman and Mike Kirk, with associates Paul Fjelstad and Kevin Howell, of Poulsbo, 
Wash., believe in togetherness, including eating lunch and planning firm outings together. 


stuff,” says John Kauffman of Kast- 
ing, Combs & Kauffman, a three- 

lawyer firm in Bozeman, Mont. 

“You’ve got to take the long view, 
that you want to be together and 
grow something. Sweating the small 
stuff doesn’t help.” 

Forget the Beans 

Kent Kasting, one of Kauff- 
man’s partners, agrees, noting that 
he has been in several partner- 
ships, in none of which has he ever 
been involved in power struggles or 
fights over money. “The thing that’s 
gotten me through is that we’ve 
never been bean counters,” he says. 

Counting beans, looking over 
each other’s shoulder to make sure 
everyone is holding up his or her 
end of the deal can be poisonous to 
a partnership. 

“It’s really the problem that 
comes from looking at the surface 
relationship,” says Tolman. “If you 
do, you are doomed to fail because 
every year will bring in different 
amounts of money. Every year will 
bring in different clients. The dy- 
namics of the partnership will 
change every year. And if it’s only 
about ‘What have you done for me 
lately?’ it’s due to fail. 


“The thing that holds it togeth- 
er over the long term,” he adds, “is 
the family aspect.” 

The notion of a law firm as a 
family would probably seem hope- 
lessly quaint to most large-firm law- 
yers. It does to a lot of small-firm 
practitioners, too, particularly those 
who think that picking the right 
partner is just a matter of due dili- 
gence. Get the facts, make the right 
choice; everything else simply fol- 
lows. “Lawyers think that somehow 
they can bypass the normal aspects 
of developing a relationship,” says 
Tolman. 

He and his partner and their 
two associates try to “pick an adven- 
ture” every year to have together. 
Once, they went to Houston just to 
see the office of legendary trial law- 
yer Richard “Racehorse” Haynes. 
Another time, partner Mike Kirk’s 
dream of hunting antelope took 
them to Wyoming. 

As in any family, discussions of 
future plans are taken seriously. 
Whether or not Tolman Kirk should 
expand is one issue, since any such 
move will have great impact on 
every member of the firm. 

“One reason we don’t have five 
lawyers is because the diner we go 


By the Book 

Whether you are aspiring to 
partnership or have been a partner for 
many years, Law Partnership: Its 
Rights and Responsibilities is a practical 
guide to avoiding the problems that 
partnership can entail. 

Published by the ABA Senior 
Lawyers Division, Law Partnership 
was written by George H. Cain, a 
graduate of Harvard Law School and a 
lawyer for 45 years. Cain based the 
book on his analysis of more than 100 
issues involving various partnerships. 

Law Partnership offers in-depth 
advice on drafting an effective 
partnership agreement, the legal 
requirements in the relationship of 
partners to associates, and the 
potential difficulties brought on by 
dissolution and retirement. 

The book— which includes a 
sample partnership agreement and an 
of counsel agreement on a disk in 
WordPerfect — costs $59.95 for Senior 
Lawyers Division members and $64.95 
for nonmembers. Order by calling 
(800) 285-2221 and asking for product 
code number 5460025. 
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Publishing on the web 
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new scent. 
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Ahh, money. Nothing smells quite like 
it. Unless, of course, you’ve been trying 
to sell information over the Internet. 
Then it’s probably been quite a while 
since you caught a good whiff 

It’s a downright insult to capitalism. 
Despite an exploding market worldwide, 
most information publishers have yet to turn a profit on the 
web. And it doesn’t take an economist to figure out why. 

T he Internet simply hasn’t offered a way to keep valuable 
information secure, or to meter information use on-line. 



Until now. Introducing Folio siteDirector™ the world’s 
first, and only, on-line publishing tool that provides complete 
protection for both you and your customers. That’s because 
siteDirector gives you complete control over who gets 
access to the information you publish, including real-time 
metering to track its use. siteDirector then provides fully- 
encrypted on-line billing, making financial transactions 
perfectly safe, and perfectly simple. 

On-line publishing just became a very lucrative venture. 
Call 1.800.543.6546 for more information on siteDirector, 
and a Folio® Partner near you. And prepare to cash in. 


For more information on Folio Products and a Folio Partner near you, 
visit WWW.FOUO.COM Phone: (800) 543-6546 or (801 ) 229-671 0 
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All the Right 
Questions 

Jeffrey L Tolman of Poulsbo, 
Wash., has given a lot of thought to 
why partnerships fail. Tolman says the 
issues to discuss are not what most 
lawyers talk about before creating a 
partnership. Most of the talk 
(unfortunately) is about what clients 
each potential partner has, how the 
partnership will affect each person’s 
overhead, and how each potential 
partner’s reputation may affect the 
partnership. 

Instead, says Tolman, the 
important issues are the human ones. 
These are the kinds of questions he 


suggests asking and discussing: 

• How do potential partners view 
their jobs? 

• How do they view the office in 
relationship to their families, friends, 
hobbies and leisure time? 

• What are their five-year goals? 

• How many hours each week is 
it appropriate to work? 

• How do they view probable 
expansion of the partnership? 

• What are their outside 
interests? 

• How do they view and treat 
staff and associates? 

If potential partners have 
dissimilar answers to these questions, 
Tolman says, the partnership is likely 
to fail over time. 


to for lunch has booths that only fit 
four,” Tolman says. “A fifth person 
wouldn’t be able to sit with us. I’m 
serious about this, because for us 
those lunches are also family vaca- 
tions; they’re very important.” 

In many small-firm partner- 
ships friendship predates the for- 
mal professional relationship. Cleve- 
land lawyer Lee S. Kolczun, chair of 
the Sole Practitioners and Small 
Firms Committee of the ABA Gen- 
eral Practice, Solo and Small Firm 

Section, recently left solo practice 
to start a partnership with someone 
he had known professionally and 
personally for 20 years. 

That partner’s son is the firm’s 
third partner, and its only associate 
is a law-school friend of the son’s. 
So this four-lawyer firm consists of 
two distinct generations of lawyers 
with one cross-generation blood tie. 
“We socialize together and travel 
together,” Kolczun says, referring to 
his partner and old friend, “and the 
two younger lawyers tend to social- 
ize together and travel together. 
It’s made it all very nice.” 

Unlike long-standing relation- 
ships that fall apart after romance 
creeps in, old friendships that blos- 
som into legal partnerships tend to 
have an advantage. 

“It softens things,” Kasting 
points out. “It’s not a total business 
relationship; you know the person’s 
background, work ethic and princi- 
ples. You know they’ll work hard and 
won’t do things behind your back.” 
Of course, sometimes you don’t 
know, because you don’t have a his- 
tory with a prospective partner. 
That is when it is time once again 


to fall back on the marriage analo- 
gy and enter a courtship. 

“While few lawyers would en- 
ter into a marriage without spend- 
ing a great deal of time with their 
betrothed, most have entered law 
partnerships with little or no court- 
ship,” says Tolman, who has him- 
self been through a partnership dis- 
solution. 

There, “The issues had nothing 
to do with money,” Tolman recalls. 
“They were about the view of the 
practice, of law and of life. We saw 
things differently, we saw life and 
ourselves differently. Look, there are 
ladies who wouldn’t marry me if you 
put a gun to their head. It’s the same 
with partners, that’s why you need 
to spend some time together first. 

“Ask basic questions: Is the 
ACLU the best thing in America 
or is it the worst? Are you for or 
against putting our name and num- 
bers in the phone book so that 
clients can reach us at night?” 

Reading the Signs 

On a practical level, says Kast- 
ing, certain signs are worth watch- 
ing for in a prospective partner, 
things that should bring bright red 
flags to mind. 

“You don’t want to get involved 
with people who have huge cash de- 
mands, people with huge house 
payments or who drive a Mercedes 
they haven’t paid for,” he says. 
“They’ll put pressure on you and try 
to squeeze all the money they can 
out of the partnership.” 

Another element in a partner- 
ship that may not be essential, but 
certainly seems to be an indicator 


of health, is humor, or, more broad- 
ly, not taking oneself too seriously. 
Take for example an exchange be- 
tween law partners Michaelson and 
Levine of Los Angeles: 

“I’ve taken off twice to have kids 
and nobody pointed a finger,” Lev- 
ine says, then pauses, and quips, “Of 
course, I only took off four hours.” 

Not missing a beat, Michael- 
son adds, “If it had been six hours, 
it might have been a different 
story.” On a more serious note, he 
adds, “If you don’t joke with each 
other, you’re not going to make it.” 

Humor aside, these days there 
is increasingly a real fear among 
partners that they may not make 
it, and many are coming to realize 
that counseling can help. 

Steven Berglas, a clinical psy- 
chologist on the faculty at Harvard 
Medical School who also works for 
the legal consulting firm of Hilde- 
brandt Inc., says few law firms pro- 
vide a forum for the kind of expres- 
sion that is sometimes needed to 
clear the air after conflict has put a 
pall over the firm. This is one place 
where counseling can help. 

“The thing that’s needed is to 
fight it out, like in a good mar- 
riage,” he says. “But most law firms 
don’t have a place to do that. And 
they don’t have a set of Queensbury 
rules to fight by. It’s like kickboxing 

or something, where there are no 
rules about biting and gouging.” 

Kenneth Kaye, a psychologist 
and author of Workplace Wars and 
How to End Them, says the tech- 
niques he uses for partners who 
want to resolve conflict or proac- 
tively minimize it are the same as 
those used in marriage and family 
counseling. 

“The reasons they apply is that 
there are very systematic ways of 
getting at what is really at the root 
of the conflict,” he says, regardless 
of the setting or the causes of the 
conflict. The first thing that must 
be determined, he says, is whether 
conflicts are based on misunder- 
standings — which are relatively 
easy to fix — or are based on a real 
conflict of interest. That’s not so 
easy; it’s not just a matter of learn- 
ing the right communication skills. 

“I always say that it only takes 
one person to end a marriage and it 
takes everybody to make it work,” 
Kaye says. “It’s really the same 
thing with a partnership.” 

Making it work, though, just 
takes a little more effort than say- 
ing “I do” at the beginning. ■ 
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Hertz announces 
spring savings. 



And for ABA members, 
they’re even better! 

(n)ow when you use the coupon 
below, you can take $15 off a 
weekly rental for a mid-size 
through full-size car. And that’s 
in addition to your ABA 
member weekly discount. Please 
read the coupon for important 
details. 

Your Hertz/ABA 
CDP# 13000 is the key! 

(?)or reservations, call your 
travel agent or call Hertz at 
1-800-654-2230 and mention 
the number above (it’s printed 
on your ABA membership 
card). Be sure to present the 
coupon and your membership 
card at the time of rental. 


15 Off A Weekly Rental Coupon 


Hertz rents Fords and other fine cars. 

® REG. U.S. PAT. OFF. © HERTZ SYSTEM INC. 1997/421-97 

Circle 70 on Reader Service Card 


/15V 

AMERICAN BAR ASSOCIATION 


CDP# 13000 Must appear on rental record 
Take $15 off a weekly rental and then take advantage 
of your ABA member discount. Mention this offer and 
your CDP# 13000 when you reserve and rent a mid- 
size through full-size car (Class C, D or F) for at least 
five consecutive days, including a Saturday night, at 
Hertz Standard or Leisure Weekly Rates. At the time 
of rental, surrender this coupon and present your 
ABA membership card for identification. 

For reservations and coupon details, call 1-800-654-22 10 
IMPORTANT RENTAL INFORMATION 
This offer is available at participating locations in the 
U.S. Advance reservations are required as blackouts 
may apply, especially during periods of peak 
demand. If that happens, save this offer for another trip 
as it’s good through June 15, 1997. This coupon has no 
cash value, must be surrendered on rental and may not 
be used with any other CDP#, coupon, discount, rate or 


promotion. Hertz standard age, driver and credit 
qualifications for the renting location apply and the 
car must be returned to that location. Taxes and 
optional services, such as refueling, are not included 
and are not subject to discount. Call for details. 
COUPON EXPIRES 6/15/97. PC# 103574 
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r“brmer Justice William J. Bren- 

nan Jr. once referred to Rich- 
I ard A. Posner as one of only 
two geniuses he had ever met. The 
other, he said, was Justice William 
O. Douglas. Although Brennan nev- 
er said what led him to this assess- 
ment, a story from the days when 
Posner was one of his clerks may 
provide a clue. 

It was the 1962-1963 Court 
term and Posner, who is today chief 
judge of the 7th U.S. Circuit Court 
of Appeals based in Chicago, had 

been asked to prepare a draft opin- 
ion in the case of a defendant who 
wanted a hearing on his second 
post-conviction petition. Fresh from 
Harvard Law School, where he had 
been law review president and vale- 
dictorian, and had graduated mag- 
na cum laude, Posner took to the 
task with relish. 

Brennan liked the draft, but 
there was a problem: In conference, 
the justices had voted to deny a 
new hearing; Posner’s draft grant- 
ed it. “It was a complete misunder- 
standing on my part,” Posner has 
since recalled. Still, he says, Bren- 
nan was both amused at the situa- 
tion and impressed with his clerk’s 
reasoning. “I’ll see if I can sell it,” 
he told Posner. And so it was that 
in the case of Sanders v. U.S., 373 
U.S. 1, the Supreme Court was re- 
versed by a 23-year-old clerk and 
did grant the hearing. 

Since then, Posner has himself 
often been mentioned as a possible 
nominee to the Court. He has had an 
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As a federal 
judge and leading 
academic 
theorist Richard 
Posner has words 
on everything 
from economics 
to old age 

extraordinary career, and his writ- 
ings — both judicial and scholarly 
— remain profoundly influential 

throughout the legal culture. Even 
critics acknowledge his brilliance, 
and his productivity has been truly 
breathtaking: about 1,400 judicial 
opinions (nearly 1,300 of them ma- 
jority) since 1981, 25 books, and 
nearly 300 articles, essays and re- 
views on topics ranging from an- 
titrust to aging, healthcare to ho- 
mophobia, literature to sex. 

In that voluminous outpouring 
lies the probable rub. Posner, at 58, 
is the antithesis of what, in late 
20th century American politics, is so 
often sought after: a stealth nomi- 
nee. Paper trails can be dangerous 
things, and Posner’s makes Robert 
Bork’s look skimpy by comparison. 

And even though Posner’s ideas 
are there for anyone to read, critics 
have described him in sometimes 
mutually exclusive terms: shallow 
and overly ideological, a conserva- 
tive activist and a liberal, a Renais- 
sance man and a one-issue wonder. 
To be sure, Posner can confound con- 
servatives as readily as he does lib- 
erals, and he professes as much dis- 
dain for strict constructionists as 
he does scorn for judicial activists. 
Still, in both the academy and 


the courts, Posner is a power to be 
reckoned with. But to many he re- 
mains some sort of intellectual ci- 
pher. And so the question arises: 
Who is Richard Posner and why does 
he matter? 

Inevitably, every discussion of 
Posner’s career touches upon his 
enormous appetite for work — wheth- 
er as the basis for admiration or crit- 
icism. He writes his opinions, books 
and articles himself, from scratch, 
with research help from law clerks 
and students at the University of 

Chicago, where he was a professor 

of law from 1969 to 1981 and re- 
mains a part-time faculty member. 

He is conversant in the litera- 
ture of ancient Greece and the legal 
culture of medieval Iceland, but he 
is also at home with word proces- 
sors and modems, and uses them 
with ease to boost his productivity. 

Posner laughs when asked why 
he writes so much, but his response 
is serious: “It’s probably a form of 
compulsive behavior,” he maintains. 
“Some people just get into a groove 
in which they write all the time. If 
you become oriented to that kind of 
activity it is just what you do.” 

He explains that there is a cer- 
tain creative satisfaction in seeing a 
book published. “There are various 
forms of creativity, but writing a 
book or even a judicial opinion is 
like painting,” he says. 

“At first there is nothing, but 
then gradually what’s never existed 
before comes into being. And it’s al- 
ways somewhat unexpected. You 
are never exactly sure what you are 
going to say. So I think that’s im- 
portant to some people, that they 
have the feeling they are making 
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► ‘Most judges either 
don 't hove the facility 
of writing or they 
don 't have the time: 

— Richard Posner 


something that didn’t exist before. 

“You think, this may be full of 
mistakes, but this is some new arti- 
fact that’s been created, and people 
read it, and may get some ideas 
from it. It’s added something to the 
stock of the world’s goods.” 

If Posner is compulsive, he is 
in good company, according to for- 
mer clerk and University of Chica- 
go law Professor Larry Lessig. “He 
writes like Mozart composed mu- 
sic,” he says. “Once he figures it out, 
he just writes.” 

But Posner doesn’t just write. 
“His is an intellectual productivity 
of an unusual kind,” says Robert 
Bone, professor of law at Boston Un- 
iversity. “He’s a generative scholar; 
he generates ideas and he sets them 
up clearly for others to react to.” 

University of Michigan law 
Professor Yale Kamisar puts it this 
way: “He gives you a framework, a 
way of looking at things in so many 
different fields. And then he leaves 
the crumbs for the birds.” 

Law in the Marketplace 

The ideas that first put Posner 
on most observers’ scholarly and ju- 
risprudential maps concerned the 
application of economic theory to 
legal problems. 

Although he didn’t invent the 
field, he is the person most closely 
associated with the school of law 
and economics, arguably the most 
influential new method of legal an- 
alysis to appear during the past two 
decades. 

His first book. Economic Analy- 
sis of the Law, has been called the 
“Mao’s book” of the law and econom- 
ics movement. In his subsequent 
books, Posner has examined a wide 
variety of human problems and in- 
teractions through the lens of mar- 
ket and cost-benefit analysis, in- 
cluding sex ( Sex and Reason, 1992) 
and old age (Aging and Old Age, 
1995). 

In these and other writings, 
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Major academic articles (in 
blue), books (in green), judicial opin- 
ions (in red), and commentary (in yel- 
low) by Richard A. Posner: 



Appointed University of Chicago 
professor ol law 


► “Taxation by Regulation,” 

2 Bell Journal of Economics 
& Management Science 22 


Economic Analysis 
ol Law (Little, Brown) 


1973 


1975 


“The Social Costs ol 
Monopoly and Regulation,” 
83 Journal ol Political 
Economy 807 


Antitrust Law: An -< 
Economic Perspective 
(University ol Chicago 
Press) 


1976 


1978 


- “The Economics ol the 
Baby Shortage,” with 
Elizabeth M. Landes, 7 
Journal ol Legal Studies 
323 

Appointed to 7th U.S. 
Circuit Court ol Appeals 
at Chicago 


1985 


Lake River Corn- v. Carborundum 
Co., 769 F.2d 1284, a widely 
reprinted contracts opinion, 
expounding on his theory of 
efficient breach 


1986 


Wisconsin Knile Works v. National 
Metal Crafters, 781 F.2d 1280, 
analyzed the differences between 
Hie common law ol contracts and 
the Uniform Commercial Code 


Posner’s intellectual boldness and 
his willingness to follow his theo- 
ries through to their logical ends 
have made him the source of heat- 
ed controversy. In what is probably 
still his best known and most con- 
troversial application of a rational- 
basis analysis to law, he asserted in 
“The Economics of the Baby Short- 
age” that baby-selling offered a 
plausible, rational and cost-effective 
alternative to adoption. 

Were Posner to one day find 
himself a nominee to the high court, 
it’s hard to imagine that the “baby- 
selling” article would not be the 
subject of some senatorial concern. 
Posner told one interviewer, in 1993, 
“I would be perfectly happy to de- 
fend my views about baby-selling to 
the Senate, but of course, as in the 
case of [Justice Department nomi- 
nee] Lani Guinier, there would not 
be anybody listening.” 

Although criticism of law 
and economics has been abun- 
dant, most of it contending that 
it is inhumane to apply a cost- 
benefit analysis to conflicts and is- 
sues of human behavior, particular- 
ly when it leaves out the role of 
human emotion, the approach has 
become entrenched in both acade- 
mia and jurisprudence. 

Recently, in an interview at 
the National Press Club in 
Washington that aired on C- 
SPAN, Posner responded to the 
critics. “I don’t think it’s a criti- 
cism to say that the economic ap- 
proach portrays a cold world, a Dar- 
winian world, or that it has a 
cynical outlook,” he said. “We’re 
just monkeys with big brains. ... 
People don’t like this. They feel 
that every time economics touches 
another field, it turns it to stone. So 
if economists start talking about 
love or altruism, it’s no longer love 
or altruism because of the way in 
which they describe it.” 

Mark Tushnet, professor of 
law at Georgetown, agrees that 
law and economics is not inher- 
ently harsh. “If people criticize a 
Posner opinion that uses law and 
economics, they are criticizing the 
judge, not the method,” he says, 
pointing out that liberal judges 
might apply a similar analysis 
but produce drastically differ- 
ent results. 

Though he writes about theo- 
ry, Posner says he is grateful to be 
working in the 7th Circuit, with all 
its grit and real-life problems. Sur- 
veying the city from his comer office 


on the 27th floor of Chicago’s Dirk- 
sen Federal Building, the pale, some- 
what stooped, ascetic-looking Pos- 
ner holds forth on his legal domain. 

Life at the 7th 

“The 7th Circuit has the most 
interesting docket of any of the cir- 
cuits,” he says. “It’s a nice mixture. 
We have the big corrupt city, we 
have farms, railroads, Indians, ad- 
miralty because of the Great Lakes, 
intellectual property, and of course, 
we have lots of prisons and minori- 

'/ don't think it's o 
criticism to soy 
the economic 
approach ... has a 
cynical outlook .' 


ties — all the materials of modem 
adjudication.” 

True to the Renaissance ideal, 
he values variety, as much in his 
scholarly pursuits as at the bench. 

His wide-ranging interests as 
well as his ability to write elegant- 
ly and forcefully are rooted in the 
twin influences of his English-teach- 
er mother and his lawyer-father. 
As a child in New York City, Pos- 
ner read voraciously, a habit that 
served him well at Yale, where he 
graduated in 1959 with a degree in 
English literature. 

In fact, Richard Arnold, chief 
judge of the 8th U.S. Circuit Court 
of Appeals based in St. Louis, knew 
him at Yale and has said that, back 
then, he thought Posner was a so- 
cialist. (Today, it is Arnold who is 
generally considered the more lib- 
eral judge.) 

Posner’s fascination with eco- 
nomics began at Harvard Law 
School and then grew during his 
years in Washington as Brennan’s 
clerk, as an assistant to the com- 
missioner of the Federal Trade Com- 
mission, and finally during two 
years as an assistant to then-U.S. 
Solicitor General Thurgood Mar- 
shall. It was at the FTC that he be- 
gan to look more closely at two areas 
of the law that would become ma- 
jor interests in his life — antitrust 
and the economics of regulation. 

By the time he left Washington 
in 1968 to teach at Stanford Law 
School, he was sold on the law and 
economics theory. 
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“It is a practical book — 
one that every lawyer 
who handles guardian- 
ship proceedings or 
otherwise practices 
in the law relating to 
guardianships should 
own and study.. .there is 
no other book like it. ” 

David A. Bridewell 
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1986 


American Hospital Supply Corp. v. Hospital 
Products Limited, 780 F.2d 589, applied 
quantitative economic analysis in 
asserting Dial a preliminary injunction 
should be granted, “it but only if P x Hp > 
(1 - P) x Hd." 


1987 


► “What Am I? A Potted 
Plant?" The New Republic, 
Sept. 28, written during U.S. 
Supreme Court confirmation 
hearings (or Robert Bork, 
charged critics of judicial 
activism had too narrow a 
view ot the law 


Law and Literature: -< 
A Misunderstood 
Relation (Harvard 
University Press) 


1988 


1989 


Alien v. Seidman, 881 F.2d 375, and Evans 
v. Evanston, 881 F.2d 382, held that 
disparate impact was created by a 
physical fitness test lor women firefighters 
(Evans), and a promotional test taken by 
black bank employees (Allen) 



1993 


Cardozo: A Study 
in Reputation 
(University of 
Chicago Press) 


► Appointed chief judge 
of the 7th Circuit 


1995 


In the matter of Rhone-Poulenc Rorer, 
Inc., 51 F.3d 1293, decertified a class 
action, in part out of concern over 
bankrupting the defendants 


Overcoming Law -< 
(Harvard University 
Press) 


1995 


Law and Legal -<■ 
Theory in England 
and America (Clarendon 
Press/Oxford University 
Press) 


Economic Analysis 
of Law (Little. 
Brown; 5th ediUon 
forthcoming) 


1997 


In 1981, the Reagan admin- 
istration was looking for young, 
conservative judges, and Posner fit 
the bill, according to Bruce Fein, 
then an associate attorney general 
responsible for helping to select 
Reagan’s judicial nominees. 

But Posner was ambivalent at 
first about an appointment, mainly 
because he was making a substan- 
tial income as president of Lexecon 
Inc., a private litigation-consulting 
firm that specialized in advising 
major corporations on antitrust 
matters. 

Coming of Age 

From the beginning of his 
tenure on the court, there were 
concerns that Posner, as an 
ivory tower scholar who had never 
practiced in a courtroom, didn’t 
know what street-level justice 
was all about. He did little to 
help his cause when, shortly after 
his appointment he walked into the 
chambers of then-Chief Judge Wal- 
ter Cummings and told him that he 
wanted to sit on more cases and 
write more opinions than the other 
judges. 

Posner today acknowledges 
his early mistakes, noting with 
some irony that his prime re- 
sponsibility as chief judge is “to 
maintain a collegial and productive 
atmosphere with the judges.” 

“I’m more a chairman-of-the- 
board-type of person than an execu- 
tive officer,” he says. “The part I 
like the most is assigning opinions.” 
Although judges of the 7th Cir- 
cuit get along well and are pro- 
ductive, Posner has continued to 
attract criticism, much of it hav- 
ing a familiar ring. 

A 1994 Chicago Council of Law- 
yers study of the 7th Circuit, for ex- 
ample, cited Posner as “unquestion- 
ably one of the most influential 
thinkers in the country” and “a 
man of high personal integrity.” 
But the report criticized 
him for being condescending 
and demeaning to lawyers, adding 
that he has exhibited a number 
of failures as a judge, including 
the tendency “to give short 
shrift to the facts,” a lack of 
structure in his opinions, and an 
abuse of sanctions of attorneys. The 
report went on to state that “some 
of Chief Judge Posner’s weak- 
nesses ... might stem from his 
lack of background in the prac- 
tice of law.” 

Such criticisms help to explain 


a curious irony of Posner’s judicial 
career: He is generally more highly 
regarded outside of the 7th Circuit 
(Illinois, Indiana and Wisconsin) 
than on his home turf. 

But one strain of criticism has 
also found sympathy in the larger 
world and was also contained in the 
Chicago Council of Lawyers report. 

“Chief Judge Posner feels less 
constrained by precedent, history, 
and the proper limits on an appel- 
late judge than ... he should,” the 
report stated, adding that Posner 
“often looks for ways to modify or 
overturn settled precedent when he 
does not care for the outcome that 
precedent might dictate.” 

A case in point: a 1995 Posner 
ruling that thousands of hemophili- 
acs who contracted the AIDS virus 
from blood-clotting medicine could 
not join in a lawsuit against drug 
companies. 

A key basis for his decision was 
a concern that the defendants 
might be forced into bankruptcy — a 
notion that was never even raised 
by the defendants but only by Pos- 
ner himself. Accusations of conserv- 
ative judicial activism ensued. 

The charges have been particu- 
larly notable in the area of law and 
economics. In 1992, for instance, 
Posner applied a cost-benefit analy- 
sis to the plain error question in a 
criminal case ( United States v. Ca- 
puto, 978 F.2d 972 [7th Cir.]), and, 
in a frequently cited case, applied 

'I would be perfectly 
happy to defend 
my views about 
baby-selling to the 
Senate.' 


an economic analysis to the prelim- 
inary injunction standard ( Roland 
Machinery Co. v. Dresser Industries, 
Inc., 749 F.2d 380 [7th Cir. 1984]). 

Fans of Posner argue that he is 
more than able to decide cases with 
an open mind, and a number of 
observers, including the Chicago 
Council, point out that he is willing 
to speak out forcefully when he 
identifies something he finds fun- 
damentally unfair. 

An example is a recent dissent 
in which he eloquently stated the 
case for male prisoners who claimed 
a constitutional right under the 
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Eighth Amendment not to have 
female guards assigned to moni- 
tor them when they were shower- 
ing. Johnson v. Phelan, 69 F.3d 144 
(1995). 

Posner clearly understands 
there are limits to applying rigid ju- 
dicial theory to real cases. It is one 
of the reasons he has vehemently 
attacked doctrines like strict con- 
structionism. “It would be 
very hard as a judge to hew 
to a particular line,” he 
notes, “to say, ‘I’m going to 
try to bring the law more 
into phase with proper liber- 
tarian view,’ something like 
that.” 

But he is quick to ac- 
knowledge that there are 
cases “even in a lower court 
like ours, where the judge 
has an opportunity, as all of 
these other conventional im- 
peratives cancel each other 
out ..., to vote his prefer- 
ences. If [a judge has] a po- 
litical philosophy, it’s going 
to be expressed in the decisions.” 

A Question of Viewpoint 

Posner’s two, often overlap- 
ping career paths, as a sitting 
federal judge and as a leading 
academic theorist, often accentu- 
ate the disparate evaluations of 
his reputation. 

Not surprisingly, those who em- 
phasize Posner’s attributes as a 
scholar are less concerned with how 
he deals with lawyers or procedural 
questions in his courtroom than with 
his creativity, thoughtfulness and 
writing style. With this audience, he 
often gets plaudits for his jargon- 
free, straightforward, sometimes hu- 
morous and often biting prose. 

For example, at the beginning 
of an opinion concerning the appeal 
of an order by the Board of Immi- 
gration Appeals, Posner noted that 
the INS is notorious for delay in its 
proceedings due to failure to meet 
minimum standards of adjudicative 
rationality. “The lodgement of this 
troubled Service in the Department 
of Justice of a nation that was built 
by immigrants and continues to be 
enriched by a flow of immigration is 
an irony that should not escape no- 
tice,” he observed. 

Posner says he has come to re- 
alize that it isn’t reasonable to ex- 
pect all judges to put the kind of 
care into opinion writing that he 
does. “My views have softened,” he 
says. “I think the reality is that 


most judges, even though they are 
perfectly competent, either don’t 
have the facility of writing or they 
don’t have the time ... so they dele- 
gate it to the law clerks and the re- 
sult is a rather predictable, stereo- 
typic opinion. But it does the job.” 
Bryant Garth, administrative 
director of the American Bar Foun- 
dation, which serves as the re- 


‘ I'm more a choirmon- 
of-the-boord-type. ... 
The port I like the most 
is assigning opinions' 

search arm of the American Bar As- 
sociation, suggests that Posner’s 
scholarship is criticized by acade- 
mics because he is judged on an 
academic standard, which may be 
inappropriate. “Most people, partic- 
ularly academics, have a model of 
what they consider scholarship for 
a really good book. And his [books] 
don’t really fit that model. You could 
say that his are just long essays.” 
Garth goes on to say that Pos- 
ner “should not be treated as a sep- 
arate person for his judicial work 
and his scholarly work. He epito- 
mizes a new model for a judge who 
is filling the influence gap that 
court of appeals judges face today 
because there are so many of them.” 
Indeed, it may be this failure 
to see Posner’s scholarly books sim- 
ply as attempts to get certain intel- 
lectual balls rolling — which they 
have done extraordinarily well — that 
has prompted recent criticisms that 
he simply writes too much. 

The most frequent charge 
along these lines is that his work is 
lacking in scholarship and is mere- 
ly an effort to solicit attention and 


stir up controversy. 

Mark Kelman, a law professor 
at Stanford University, agrees that 
while Posner offers some tremen- 
dous insights, in a number of areas 
of law “he often is too hasty in mak- 
ing some arguments, and may be 
spreading himself too thin.” 

But too thin for whom? There 
is little question that, if the goal 
has been to “add to the stock 
of the world’s goods” — as 
Posner contends — or to “gen- 
erate ideas and ... set them 
up clearly for others to react 
to,” as Boston University’s 
Bone suggests, then Posner 
has succeeded admirably. If, 
on the other hand, it was to 
consistently satisfy the rig- 
orous standards of formal 
academic writing, perhaps 
the jury is still out. 

No one denies that Pos- 
ner brings a great deal of in- 
tellectual firepower to his de- 
cisions; the only question is 
whether it is always re- 
quired for the job at hand. Does a 
great mind make a great judge? 

One answer may be found in 
Posner’s 1990 book, Cardozo, A 
Study in Reputation. There, Pos- 
ner devised a formula for gauging 
reputation and influence in the 
legal community, concluding that 
Cardozo was worthy of his distin- 
guished reputation. 

The formula includes a num- 
ber of factors, but is heavily weight- 
ed toward quantity and style of 
writing. If one were to apply the 
formula to Posner’s own career, it 
is likely the conclusion would be 
similar. 

“He is a significant figure be- 
cause of substance, not just style,” 
Garth says. “He is one of the pio- 
neers of extending law and econom- 
ics into domain after domain. This 
was radical in the 1960s, and it is 
conventional now.” 

For his part, Posner under- 
stands the political realities of judi- 
cial selection, and also the idea that 
judges selected for a court, let alone 
the highest court in the land, are 
not, and should not always be, the 
smartest candidates. 

“I don’t think you want to have 
courts composed entirely of brilliant 
people,” he says, “because you want 
the ballast, and people who are sen- 
sible and maybe more connected to 
their society, not just people who 
are spinning off their intellectual 
webs.” ■ 
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AT ISSUE 


Expert Witnesses 

Can psychiatrists give reliable testimony in criminal trials? 


After hearing the testimony of 43 witnesses, 
including two psychiatric experts for the prosecution 
and four for the defense, a Pennsylvania jury 
convicted millionaire John E. du Pont on Feb. 25 of 
murdering Olympic wrestler David Schultz. The jury 
also decided du Pont was mentally ill on Jan. 26, 1996, 
when he shot Schultz three times at point-blank range. 

Among the testimony were accounts of du 
Pont’s bizarre delusions, including convictions that 
bugs inhabited his body, Nazi agents spied on him, 
and would-be assassins were out to get him. 

In recent years, psychiatric analyses of 
defendants have played an increasingly important 
role in various criminal trials. Since such testimony 


can influence whether a defendant is ultimately 
treated as a calculating killer or a sick person 
needing treatment, questions of reliability arise. 

Writing on behalf of psychiatric experts is 
Charles Patrick Ewing, who is a lawyer, forensic 
psychologist and professor of law at the State 
University of New York at Buffalo. Ewing holds that 
most such experts are reliable and responsible, as 
well as credible. 

Margaret A. Hagen, a Boston University 
professor of psychology and author of the new book 
Whores of the Court , takes the position that 
psychiatric expert testimony is usually unreliable, 
often dangerous and nearly always unscientific. 


Yes: Good lawyering can weed out unscientific testimony 


In John Grisham’s A Time to Kill, both 
prosecution and defense present obviously 
fraudulent expert psychological testimony. 

Both witnesses are thoroughly discredited on 
cross-examination, so the only harm done is 
to the reputation of ethical psychologists and 
psychiatrists who routinely provide honest, 
scientifically grounded expert testimony. 

Are there “forensic prostitutes,” those 
whose psychological opinions can be bought? 

Is most psychological testimony lacking in 
clinical or scientific validation? Are judges 
and juries routinely hoodwinked? 

We all know of a few colleagues who, 
due to incompetence, vanity or greed, offer 
testimony that is patently false or has no 
scientific grounding. We all are painfully 
aware that occasionally such testimony has 
made a difference in a legal outcome. 

But, contrary to popular myth, such 
“hired guns” are few in number and limit- 
ed in influence. Moreover, where these 
scam artists do flourish, it is almost invariably because 
lawyers and judges allow it. 

Psychological experts are easy targets because their 
testimony is often grounded in so-called “soft” science 
and involves clinical judgments — professional determi- 
nations with which reasonable, honest experts may dis- 
agree. What many critics fail to see, however, is that this 
problem is not unique to psychological testimony. 

Scientists, economists, engineers and other expert 
witnesses are often met with conflicting but plausible 
professional opinions. Disagreement among experts is 
not evidence that testimony is fraudulent or unscientific. 

All any expert witness can ever offer is an opinion. 
That opinion generally must be one held to a reasonable 


degree of scientific certainty, but no court 
requires absolute certainty. And no judge or 
jury is ever required to accept an expert’s 
testimony as true or even persuasive. 

In fact, given the current distrust of 
psychological explanations, there is reason 
to believe that even legitimate, scientifical- 
ly grounded, psychological-expert testimo- 
ny will be greeted with skepticism and be of 
limited influence in many, if not most, cases. 

Every U.S. court has well-defined rules 
on admissibility of expert testimony. Testi- 
mony with little or no scientific basis can 
and should be excluded under Frye, Daubert 
or a similar rule of evidence. Where unsci- 
entific expert testimony is admitted, it is 
usually because opposing counsel has failed 
to demonstrate its inadequacy or the court 
has been derelict in its “gatekeeping” duty. 

Generally, when the emperor really has 
no clothes, that can be exposed before trial 
by effective deposition or voir dire of the pur- 
ported expert, or by presentation of an opposing expert. 

But even when unscrupulous or unscientific experts 
testify, their impact may be blunted, if not nullified, in 
cross-examination. Indeed, a well-prepared and well- 
executed cross-examination is precisely what is needed 
not only to demolish a pseudo-expert’s testimony but to 
help keep the witness off the stand in future cases. 

Numerous psychological and psychiatric organiza- 
tions are active in educating the courts and the legal 
profession, and in weeding out those few bad apples 
who threaten to spoil the barrel. But the real answer to 
the limited but persistent problem of forensic prostitu- 
tion lies in effective lawyering and conscientious appli- 
cation of the rules of evidence. 



BY CHARLES 
PATRICK EWING 


Disagreement 
among experts 
is not evidence 
that testimony 
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Diagnosis: Controversy 


The debate over psychiatric expert testimony centers on the "abuse excuse," in which a psychiatrist testifies that a mental 
condition provides a criminal defense or mitigates culpability. Commonly cited claims fall into three categories: those recognized 
by both psychiatry and courts, those recognized by psychiatry but not courts, and those cited in popular culture but not 
recognized by either psychiatry or courts. 


Psychiatry and courts 
generally recognize 

■ Battered women's syndrome 

■ Battered children's syndrome 

■ Post-traumatic stress disorder 

■ Cocaine-induced psychosis 

■ Multiple personality disorder 

■ Antisocial personality disorder 


Psychiatry recognizes 
but courts do not 

■ Premenstrual syndrome 

■ Compulsive gambling syndrome 

■ Psycho-motor seizures 

■ Intermittent explosive disorder 

■ Postpartum psychosis 


Neither psychiatry nor 
courts recognize 

■ Urban stress syndrome 

■ Black rage 

■ XYY chromosome syndrome 

■ Television violence intoxication 

■ Influence of pornography 


Source: ABA Journal research by Joseph Wharton 


No: Pseudo-experts are blinding judges with junk science 


Our criminal justice system has long 
taken into consideration the workings of the 
mind. That a defendant must be mentally 
capable of understanding both the nature 
of trial and the defendant’s role in it is the 
bedrock of the trial system. An individual’s 
state of mind when a crime is committed is 
critical to the outcome of a trial, to crimes 
charged and sentence received. 

Determination of these crucial issues 
belongs properly to the judge or jury as tri- 
ers of fact; looked at formally, that is ex- 
actly where the decisions reside. 

The de facto reality is another story. 

Since World War II, the American psycho- 
logical establishment has treated all men- 
tal matters as medical problems, including 
psychological conditions that affect the 
ability to understand or control actions. 

Thus, many traditional legal questions es- 
sentially have become medical questions. 

In the civil justice system, traditional 
triers of fact were faced with determining 
reasonable compensation for physical injuries as well 
as for psychological conditions such as emotional loss. 
Modem psychology’s creation of some 400 mental dis- 
orders has labeled every imaginable form of emotional 
injury as a health issue. Psychological states previous- 
ly evaluated by laypeople have become medical condi- 
tions diagnosable only by trained clinicians. 

Judges and jurors today are faced with accepting 
or disregarding the medical diagnoses of licensed men- 
tal health practitioners who assure the court that plain- 
tiffs do indeed suffer from mental disorders just as oth- 
ers might be found to suffer from broken limbs. 

In family law the same handoff of determination of 


psychological conditions to child and family 
“experts” has taken place, whether it be 
judging the relative “fitness” of two parents 
or evaluating the psychological well-being 
of children. Judges can disregard the opin- 
ions of certified, licensed experts but at risk 
of reversal. 

We even have clinical experts telling 
judges how states should write marriage 
laws. In his December decision in Baehr v. 
Mike, CIV No. 91-1394, Hawaii Circuit 
Court Judge Kevin S.C. Chang found that 
Hawaii failed to establish the legal signifi- 
cance of the institution of traditional mar- 
riage and the need to protect traditional 
marriage as a fundamental structure in so- 
ciety, basing his decision almost entirely 
on the testimony of self-styled experts in 
the field of child and adolescent psychology. 

Forensic clinicians relieve us of the 
terrible tasks of psychological evaluation, 
claiming extraordinary abilities to do so. Yet 
their alleged competence is, in nearly all in- 
stances, a fraud. Psychology is a science in its infancy. 
With the best intentions in the world, it could not reli- 
ably say who is fit to stand trial, who will be dangerous 
in the future, whether an individual truly suffers from 
an alleged psychological injury, how to rear mentally 
sound children, and certainly not what kinds of marital 
structures are in the long-term best interests of society. 

The scientific knowledge to make such determina- 
tions does not exist. What clinicians do when asked to 
make these decisions is substitute their personal opin- 
ions — their so-called clinical intuitions — for the find- 
ings of science, and they couch those opinions in the 
rhetoric of science to fool the courts. ■ 
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Psychology, a 
science in its 
infancy, cannot 
reliably tell us 
who is fit to 
stand trial. 
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Exposing Fatal Flaws 

Deposition is the time to find weaknesses in witnesses 



BY JAMES W. McELHANEY 

Mike Pirelli spotted Angus 
going into the First Federal Soup 
and Sandwich Shop and followed 
him in. 

“Angus*” he said, pulling a 
chair up to the table, “did you get a 
chance to read my deposition?” 
“Yes,” said Angus, “I did.” 
“Wow,” said Mike. “That’s great. 
I really appreciate it. That’s my 
first expert deposition. How’d I do?” 
Angus paused for a minute. 
Then he said, “The answer to that 
depends on what you were trying 
to accomplish. What were your 
goals in taking this deposition?” 
Mike was puzzled. “What 
do you mean, ‘goals’?” he said. 

“Well, this was the deposi- 
tion of the defendant’s chief ex- 
pert witness, Dr. Adleman,” 
Angus said. “Isn’t he saying 
that your plaintiffs back condi- 
tion didn’t come from the crash 
but rather from a slow degenera- 
tion of his spine?” 

“Right,” said Mike. 

“Well, under those cir- 
cumstances, what were 
you trying to do in your 
deposition?” 

“Well, mainly I 
was trying to win.” 

“My problem is, I 
don’t know how you 
win a deposition,” said 
Angus. 

“Windstrom and 
Crusher is the biggest firm in 
town,” said Mike, “and they talk 
about winning depositions all the 
time.” 

“Look at it this way,” said 
Angus. “What you do with Dr. Adle- 
man in trial is going to be at least 
partly based on what’s in his depo- 
sition — right?” 

“Of course,” said Mike. 

“And what’s in Dr. Adleman’s 


James W. McElhaney is Joseph 
C. Hostetler Professor of Trial Prac- 
tice and Advocacy at Case Western 
Reserve University School of Law in 
Cleveland. He is a senior editor and 
columnist for Litigation, the journal 
of the ABA Section of Litigation. 


deposition is at least partly based 
on what you were trying to do,” said 
Angus. 

“I guess so,” said Mike. 

“Not that you will accomplish 
all of your goals — nobody does. 
But to reach any of them, you’ve got 
to have a plan. Like Yogi Berra 
said, ‘If you don’t know where 
you’re going, when you get there 
you’ll be lost.’ ” 

Mike turned to me. “Jimmy,” 
he said, “did 
Yogi 
Berra 
really 
say 
that?” 


I smiled. Angus was at it 
again. I pulled out my legal pad to 
take notes. 

Battle Positions 

The typical deposition of an 
expert witness looks like prepara- 
tion for a great contest — mano a 
mano — between lawyer and expert. 
Like the board game Stratego, each 
side lines up its pieces and then 
makes its moves, trying to capture 
the other side’s flag. 

With an expert witness, the 
enemy’s hidden flag is the expert’s 
fatal flaw — some awful error of fact 
or analysis, which if discovered 
spells an end to the game. 

Where is it? Starting with the 


witness’s curriculum vitae, the 
questioner goes on and doesn’t stop 
until every factual and theoretical 
stone underlying the expert’s opin- 
ion has been turned over. Surely 
the flag is somewhere in there. 

Only it usually isn’t. When 
there really is a flag — a fatal flaw 
that can destroy the other side’s 
case — it is usually apparent before 
the deposition if you have done 
your homework and gone over the 
case with your own experts. (Then 
how and when you reveal the flag 
becomes one of the keys to your en- 
tire case strategy.) 

But instead of a flag, the typi- 
cal product of an expert deposition 
is a carload of quibbles that lawyer 
and expert fight over in the trial to 
the boredom and annoyance of both 
judge and jury. What was meant to 
be mano a mano turns out to be 
“quibble a quibble.” 

This doesn’t mean you don’t 

need to be thorough — even ex- 
haustive. But if all you do is 
hunt for the flag, there are 

too many other things, 
you will overlook. 

Besides learning the 
expert’s theory and the 
factual basis for it, 
other things you 
can do in a deposi- 
tion include: 

• Inquiring 
about the exis- 
tence of other 
respected theories 

or approaches. 

• Evaluating the witness on 
direct examination. 

• Testing the witness’s ability 
to handle cross-examination. 

• Finding out what makes the 
witness angry or impatient. 

• Gathering impeaching mate- 
rial. 

• Asking what the witness was 
shown, told and did in preparation 
for the deposition. 

• Evaluating the lawyers on 
the other side. 

• Learning the opponent’s 
overall theory of the case. 

• Forcing an early settlement. 

Whatever your goals, there are 

steps that will help you reach them. 


IliUSTRATION BY JOHN SCHMEL2ER 
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Do your homework. Discov- 
ery is the most time-consuming and 
expensive way to discover any- 
thing. Don’t make the deposition 
the start of your education in the 
expert’s field. 

Streamline discovery. Instead 
of starting with depositions, use in- 
terrogatories to get the simple 
black and white details of an event, 
an injury, a product or a claim. 
There is nothing like interrogato- 
ries to get names, dates, addresses, 
telephone numbers — things the 
other side has to give you that 
won’t require follow-up questions. 

But if you’re going to need to 
ask follow-up questions, 
save it for the deposi- 
tion. No need to get 
into a fight over 
something that is 
easily put to rest 
later on. 

The answers to 
your interrogato- 
ries will help shape 
your document re- 
quests. Study the 
documents and the 
expert’s written re- 
port in preparation 
for the deposition. 

Waiting until the 
deposition to get the 
documents is crazy. 

It slows the deposi- 
tion and virtually 
guarantees you will 
miss something big. 

Show the documents 
and the expert’s written 
report to your own expert to 
help identify soft spots in 
advance. 

Then find out every- 
thing you can about the ex- 
pert. Get the expert’s re- 
sume. Read everything the expert 
has written. Find out how much 
courtroom experience the expert 
has, and whether the expert spe- 
cializes in testifying for the plaintiff 
or defendant. 

The point of all this is to learn 
as much as you can about the wit- 
ness and the field before you start 
the deposition. 

Even though you’ve learned a 
lot, when you get to the deposition, 
resist the temptation to show off. 
Despite the call of Mongo — your 
inner beast who would like nothing 
better than to kill the expert simply 
for being on the other side of the 
case — you don’t want to challenge 
the witness to a battle of wits. It’s 


almost always a mistake. Even if it 
isn’t, now is not the time. 

Ask why. The question law- 
yers fear to ask on cross-examina- 
tion is often the best question you 
can ask in a discovery deposition — 
“Why”? If you want to learn the op- 
ponent’s theory of the case, and get 
a sense of how well the expert can 
present it, ask “why” questions. The 
answers to “why” questions can 
also help tell you what to stay away 
from at trial. 

Steal a trick from Deanne 
Siemer of Washington, D.C., whose 
second edition of Tangible Evidence 
is scheduled for publication by the 
National Institute for Trial 
Advocacy this year. During 
a deposition, she asks the 
expert to help her under- 
stand difficult concepts. 
It gets the witness to 
open up and gives her a 
better idea of the wit- 
ness’s real approach to 
the case. 

Sometimes Siemer’s 
opposing counsel gets 
worried that the wit- 
ness is giving her too 
much help, and tries 
to turn off the 
faucet of informa- 
tion. That’s when 
Siemer uses “the 
wedge” between the 
witness and the other 
lawyer. “You’re not 
being fair to the wit- 
ness,” she says to the 
lawyer. “He hasn’t fin- 
ished his answer. Is 
there something else 
you wanted to say, 
doctor?” 

Then the doc- 
tor, who’s tired of 
following the instructions to be 
terse and uncommunicative, forgets 
he’s supposed to “dance with the 
one who brought him” — the lawyer 
who’s paying his bill — and opens up 
even more. 

Be careful testing your 
theory. Why not use the opposing 
expert to help identify your prob- 
lems and hone the theory of your 
case? 

Because you probably aren’t 
going to get much help from the 
other expert, and in return will do a 
champion job of educating both the 
expert and the other lawyer about 
your plans. The chances are your 
opponent is going to learn more 
than you will. 


Find out what the expert 
reads. Rule 803(18) of the Federal 
Rules of Evidence — the “Learned 
Treatise Exception to the Hearsay 
Rule” — has made life a lot easier. 
You no longer have to get an expert 
to agree that a particular book or 
article is “authoritative” to use it to 
impeach the witness. Besides get- 
ting the witness to agree it’s au- 
thoritative, you can have your own 
witness do it or even get the judge 
to recognize it with judicial notice. 

Still, there is nothing like 
using a book that the witness rec- 
ommended to you. Then the im- 
peachment takes on the flavor of a 
prior inconsistent statement — the 
book the witness recommended dis- 
agrees with what the witness says. 

The set-up for that impeach- 
ment starts in the deposition. Find- 
ing out what books the expert con- 
sults is something you can do in a 
friendly sort of way when you are 
asking for help understanding a 
difficult area. And since the witness 
no longer has to say it is “authori- 
tative,” you don’t have to hop 
around trying to get the witness to 
say the exact right words. 

Find out who the expert’s 
hero is. Everybody has a hero — 
someone he thinks highly of, whose 
ideas he listens to and whose opin- 
ions he respects. Asking who is the 
witness’s professional hero or hero- 
ine can be a natural road into what 
the witness reads. 

Besides, you may even go out 
and hire that hero or heroine as 
your own expert witness. 

Debrief yourself. Some of 
the most important things you 
learn in a deposition are not on the 
transcript. 

Does the witness seem compe- 
tent and prepared, or give the im- 
pression of shooting from the hip? 

Is the witness pleasant and 
helpful, or condescending, argu- 
mentative and rude? Either way, 
those traits are probably going to 
show up at trial. If you want, you 
can even help that happen. 

These reactions, which seem 
vivid during the deposition, will 
melt into vague generalities in only 
a few days. 

So right after the deposition is 
over, debrief yourself. Dictate notes 
on the witness’ strengths and weak- 
nesses while they are still fresh in 
your mind. 

Then Angus smiled at Mike. 
“Good job for the first time,” he 
said. ■ 
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Equalizing the Competilion 

Covenants that restrain trade are enforceable when ‘reasonable’ 


BY MARTIN E. SEGAL 

Americans love competition 
and they love to root for the under- 
dog. So when restrictions in busi- 
ness agreements give a powerful 
party that created them too much 
power, the playing field may be in 
for a little leveling. 

Business restrictions usually 
occur within three categories: 

• Hiring an employee. A non- 
competition agreement in employ- 
ment occurs particularly in busi- 
nesses that rely on secret formulas, 
valuable processes, or training in 
unique methodology. The prospec- 
tive employee agrees in order to 
achieve the primary goal of imme- 
diate employment. 

• Selling a business. A buyer of 
a business often requires the seller 
to agree not to compete, especially 
if the purchase price is based large- 
ly upon projected income from ex- 
isting customers. The seller agrees 
because the buyer will not close 
without this financial protection. 

• Constructing a building. Liq- 
uidated damages for delays in com- 
pleting residential or commercial 
construction are one way to have a 
project receive high priority from a 
contractor. The contractor agrees in 
order to get the job. 

The party requiring such agree- 
ments usually has superior bargain- 
ing power. That party is the one to 
draft the restrictions and set the 
scope, duration, geographical area 
and amount of damages for breach. 

But there is a trap. A blank- 
check approval of “whatever restric- 
tion you want” can encourage an 
employer or purchaser to overreach. 

Because restrictive business 
covenants restrain trade, they must 
meet an objective test of “reason- 
ableness,” despite the consent of the 
restricted party. They will be judged 
void, illegal and unenforceable as 
contrary to public policy if the non- 
compete terms are unreasonably re- 
strictive, or if the late charges are 
unreasonably excessive. 

Awareness of the consequence 


Martin E. Segal practices busi- 
ness law in Miami and lectures at 
the School of Business Administra- 
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of overreaching can encourage the 
restricted party to bait the employ- 
er or buyer to make the restrictions 
even broader than intended. If that 
happens, and the reasonableness 
boundary is violated, a subsequent 
breach will be unenforceable. 

The rule of reasonableness is 


measured by the unique facts of 
each case. But court decisions pro- 
vide five guidelines: 

• Agreements not to compete, 
whether for employment or sale of a 
business, must be ancillary to or part 
of a larger valid contract. If so, they 
serve a legitimate business purpose. 

• Noncompetition clauses 
should not impose an undue hard- 
ship. Therefore, they should not be 
broader or more restrictive than 
necessary to protect the recipient. 

• Noncompetition covenants in 
sales of businesses are enforceable 
if reasonable in time, geographical 
area and line of business involved. 
This usually means the restrictions 
must not be any greater than nec- 
essary to protect the buyer in the 
areas of where and how the seller 
customarily conducts business. 

• Employment noncompete 


clauses are judged by a stricter stan- 
dard, because the economic survival 
of the employee is affected. These 
clauses will be enforced only to the 
extent necessary to protect specific 
areas like confidential information, 
customer lists and trade secrets that 
arise from extensive or sophisticat- 
ed training. 

• Damages agreed upon 
in advance are enforceable 
as liquidated if the nature of 
the underlying contract is 
such that actual damages 
are extremely difficult to de- 
termine and if the liquidated 
damages are reasonably re- 
lated to the ultimate losses 
suffered. If this two-pronged 
test is not passed, the dam- 
ages are considered instead 
an unenforceable penalty. 

Taking Care 

Noncompetition and liq- 
uidated damages clauses are 
important in contemporary 
business. Drafting them re- 
quires care. 

First, word restrictive 

clauses very conservatively. 
Look for cases that have up- 
held the clauses and pattern 
provisions accordingly. 

Second, create a reason- 
ableness context for enforce- 
ment by specifying in claus- 
es the facts of the legitimate 
interests being protected. An em- 
ployer could create sufficient legal 
consideration by tying the noncom- 
petition into the employee’s future 
rights to receive pension or other 
severance benefits. A buyer of a bus- 
iness could provide additional pur- 
chase payments contingent upon the 
seller’s observance of the restraint. 

Third, provide that a court will 
have the power to rewrite an of- 
fending clause so that it becomes 
less restrictive and regains the rea- 
sonableness necessary for enforce- 
ment. This process can be helped by 
a contract that is divisible when 
necessary into separate sections. 

Since noncompetition and liq- 
uidated-damages clauses are part 
of a contemplated bargain, they 
should not be clouded by the possi- 
bility of invalidity due to unskillful 
drafting. ■ 
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ETHICS 


Excessive Fees Bile Back 

Two state high courts dock lawyers who cared more about cash than clients 


BY JOANNE PITULLA 

Some lawyers contend that fee 
relationships between lawyers and 
clients are merely matters of con- 
tract, presenting no ethical issues. 

This contention is incorrect. 
For the protection of 
the public, the ac- 
tions of lawyers in fee 
matters are subject 
to accountability to 
the courts and must 
meet ethical stan- 
dards of fair dealing, 
as outlined in Model 
Rules 1.5 on fees, 1.8 
on prohibited trans- 
actions, 8.4 on mis- 
conduct, and their 
state counterparts. 

Two recent opin- 
ions by state su- 
preme courts show 
that there is no safe- 
ty net for serious fee 
abuses. 

Civil fee matters 
come before courts in 
two ways: when a fee 
challenge is brought 
under the inherent or 
statutory power of a court for fee 
oversight, or when a lawyer discipli- 
nary agency prosecutes a fee mat- 
ter. The standards in both situa- 
tions are essentially the same under 
Model Rules 1.5 and 1.8. 

If a court hearing a fee dispute 
would not set the fee aside, it is un- 
likely that disciplinary authorities 
would seek sanctions for unreason- 
ableness. If a court sets the fee aside, 
however, sanctions also could result. 

The Tennessee Supreme Court 
in White v. McBride, 1996 WL 
495006, illustrates what can happen 
in a case brought under statutory 
oversight. In McBride, a lawyer at- 
tempted to enforce an unreasonable 
contingent fee contract. The trial 
court found that the fee was clearly 
excessive but gave the lawyer an 
award based on quantum meruit for 
the work done. 

When the lawyer then ap- 
pealed the decision all the way to 
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the supreme court, that court found 
that his conduct deprived him of 
the right to any compensation. The 
court reasoned that “to permit an 
attorney to fall back on the theory 
of quantum meruit when he [is un- 
successful in attempting] to collect 


a clearly excessive fee does ab- 
solutely nothing to promote ethical 
behavior.” 

An unscrupulous lawyer, the 
court said, could try to receive an 
unreasonable fee while “secure that 
the safety net of quantum meruit is 
there in case of a subsequent fall.” 

Giving It Up 

Forfeiture of all fees is a par- 
ticularly appropriate way to deter 
fee abuses. 

According to Restatement of 
the Law Third, The Law Governing 
Lawyers, Proposed Final Draft No. 
1, 3/29/96, § 49: “A lawyer engaging 
in clear serious violation of duty to 
a client may be required to forfeit 
some or all of the lawyer’s compen- 
sation for the matter. 

“In determining whether and 
to what extent forfeiture is appro- 
priate, relevant considerations in- 
clude the gravity and timing of the 
violation, its wilfulness, its effect on 
the value of the lawyer’s work for 
the client, any other threatened or 
actual harm to the client, and the 


adequacy of other remedies.” 

To decide a disciplinary mat- 
ter, the Ohio Supreme Court in Of- 
fice of Disciplinary Counsel v. Gali- 
nas, 666 N.E.2d 1083 (1996), used 
much the same rationale as the Ten- 
nessee Supreme Court. Both courts 
intended to eliminate 
any temptation for a 
lawyer to indulge in 
a calculated weigh- 
ing of the risks of de- 
tection of an ethical 
violation against the 
economic benefits to 
be derived from the 
violation. 

Basing a decision 
on the ethical rules 
prohibiting conduct 
adversely reflecting 
on fitness to practice 
law, undue influ- 
ence and unreason- 
able fees, the Ohio 
justices indefinitely 
suspended a lawyer 
who attempted to col- 
lect excessive fees 
from a decedent’s es- 
tate. The lawyer, they 
believed, may have 
engaged in a “cost/benefit analy- 
sis” when he knowingly violated a 
disciplinary rule. 

As these cases demonstrate, the 
ethical violations that arise from 
charging an unreasonable fee do not 
occur merely when money changes 
hands. They also occur in the over- 
reaching and dishonesty present 
when a lawyer attempts to collect a 
fee that clearly exceeds a reasonable 
charge for services rendered. 

Courts regard the imposition of 
an unreasonable fee as a flagrant 
ethical transgression going to the 
heart of the fiduciary relationship 
between lawyer and client, and im- 
pose stern punishments. 

A fee agreement between a 
lawyer and client is not an ordinary 
business contract. While innocent 
fee-contract drafting mistakes or 
errors in billing are not ethical mat- 
ters, deliberate overcharging is. 
Both fee forfeiture and discipline 
are appropriate if it is clear that a 
lawyer was willing to take advan- 
tage of a position of trust for per- 
sonal gain. ■ 


Rules to charge by 

What ABA Model Rules of Professional Conduct applicable to 
fee agreements provide: 


ZE~I 



I Rule 1.5 requires that fees be reasonable and lists 
eight factors to be considered, including the amount 
of time spent on the case and whether the fee is fixed 
or contingent; 

■ Rule 1.8 regulates the fairness of transactions between 
lawyers and clients, including situations of entering into 
a business transaction or acquiring an ownership interest 
adverse to a client; 

Rule 8.4 prohibits misconduct, including dishonesty, 
fraud or misrepresentation, or engaging in conduct 
that is prejudicial to the administration of justice. 


Source: ABA Center for Professional Responsibility 
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Revolutionary software slashes 

THE TIME AND COST FOR DRAFTING 
AN IPO OFFERING PROSPECTUS OR 

Private Placement Memorandum 



CAP SC CAPE 





Let CapScape put the power in your hands 

The first step to finding new capital for your client's business is only a click away. After 
completing user friendly worksheets, CapScapi: ' automatically creates a draft (public or 
privite) offering document. Add your professional polish and file with the SEC accordingly. 

One of the features of CapScape™ is it reduces the time necessary to complete a Reg A document 
from the 900 hours as indicated on the Reg A form to eleven hours for the average user. 

• CapScape is perfect for those companies seeking 
public or private funding through traditional methods or the internet! 

• CD for Windows® or Macintosh. 

• Includes a complete video tutorial that makes 
the IPO or private placement process easy to understand. 




"The savings offered 
by CapScape™ 
are formidable.. .a few 
thousand dollars 
against perhaps 
$200,000 for a 
conventional 
prospectus 
for an IPO". 

Tlic Economist - 
November 23, 1996 





"Who needs venture 
capital if anyone can do 
an IPO?... CapScape 1.0,.. 
enables an entrepreneur 
to create roughly 85% 
of a prospectus - 
at a six figure 
savings and 
in a fraction 
of the time." 
Barron's- 

January 20, 1997 


Join the Revolution! The view has never been better from the barricades. 

To order CapScape" call toll free 

1-888-VC GO AWAY 

(1-888-824-6292) 

www.capscape.com 
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IN RE TECHNOLOGY 


Next for Apple 

New operating system may be key to computer giant’s survival 



Judgment Calls 

On technology products and services: 

Beaucoup Internet Searches 
http://www.beaucoup.com/engines.html 

Hirsch: This useful site links to hundreds of other sites 
that search the Internet. 

Beckman: Not a definitive site, but a large collection of 
categorized search engines. 

Supreme Court of Florida Kids Page 

http://www.firn.edu/supct/kids.html 

Hirsch: This page within the Florida Supreme Court Web 
site is a terrific concept that is exemplary of the loftiest goals 
of the Internet. 

Beckman: A nice educational forum with good potential. 


BY DAVID BECKMAN 
and DAVID HIRSCH 

Lately, even the most 
loyal Macintosh computer 
users have been wonder- 
ing if there is a future for 
them. 

The financially ailing 
Apple Computer Inc. has 
dropped its entry-level 
models in an attempt to 
drive sales to more expen- 
sive models. Total market 
share has dipped to about 
5 percent. More financial 
losses are expected with 
the $400 million purchase 
of Next Software Co. to 
gain its NextStep as a 
basis for any new Macin- 
tosh operating system. 

Beckman: I thought 
Apple had a bright future 
about five years ago. Mac- 
intosh computers touted 
a graphical interface that 
Microsoft could only envy, 
and applications software 
for Macintosh computers 
was plentiful. 

Hirsch: At the same 
time I argued that the 
Macintosh operating system had 
nowhere to go, and Microsoft was 
overtaking it. The tables have 
turned. Now you see a dead end for 
Apple, and I have some optimism 
for what I call “MacStep.” 

Other than tinkering, I have 
never used a Macintosh. Nonethe- 
less, my fondness for Apple began 
years ago. I observed scores of at- 
torneys with no particular technical 
computing inclination buying Macs 
with their own money and leading 
their firms out of the computing 
stone age to a reasonable state of 
technological sophistication. 

In those early days, many 
firms failed to automate beyond el- 
ementary word processing. Other 


David Beckman and David 
Hirsch are partners in the law firm 
of Beckman & Hirsch in Burling- 
ton, Iowa, where they use technology 
extensively. Both are active in ABA 
technology groups. Contact Beckman 
by e-mail at ddp@iowalaw.com or 
Hirsch at david@iowalaw.com. 


firms automated but wasted count- 
less hours dealing with buggy Mi- 
crosoft operating systems. Mac law- 
yers simply went to work and got 
things done with relatively mini- 
mal fuss. With Windows95 present- 
ly taking over the desktop with ac- 
celerating momentum, I can’t help 
but wonder whether Apple’s Next 
acquisition is too little too late. 

B: Five years ago a Next- 
Apple alliance might have been a 
sure success. While one can argue 
over the comparison of Windows95 
to the Macintosh operating system, 
at the minimum there is present- 
ly no significant graphical gap be- 
tween the two. 

This is deadly because Apple 
must not merely be better to suc- 
ceed, it must be significantly better. 
Meanwhile, Microsoft has articulat- 
ed a coherent client/server strategy 
with Windows NT, has a developed 
Internet plan, and has a juggernaut 
of desktop applications. 

H: NextStep is the finest 
graphical interface ever to grace 


computing, yet it was 
never able to acquire 
enough installed base to 
become a mainstream op- 
erating system. The mar- 
riage of the Next operat- 
ing environment to the 
Macintosh installed base 
could provide rapid devel- 
opment for advanced desk- 
top applications. 

The key is to preserve 
what is great about Next 
without alienating a loyal 
Macintosh installed base. 
Furthermore, it must be 
done quickly, presumably 
by early 1998. 

B: Well, one of two 
things is going to hap- 
pen. One possibility is 
that Microsoft is going to 
win it all, and everything 
else in desktop comput- 
ing will become irrele- 
vant. The second possibil- 
ity is that Java or some 
other open systems solu- 
tion will prevail, in which 
case all operating sys- 
tems will become irrele- 
vant. Either scenario does 
not leave much for Apple, 
which historically has been even 
more proprietary than Microsoft. 

H: The trend to open sys- 
tems will permit pure competition 
on the interface level. If and when 
the playing field levels, Apple should 
do just fine provided its product is 
timely. The biggest asset Apple has 
is the loyalty of its claimed 60 mil- 
lion individual users. MacStep on 
even a quarter of that number of 
desktops could be potent. 

B: Even if you are correct, 
Apple is on a critical path. Law 
firms that are currently happy with 
Macintosh may want to wait a year 
to see what happens. Probably every- 
one will be better off if Microsoft 
has a credible desktop competitor. 

Yet, Microsoft can profit from 
MacStep, and not only as a potential 
major developer of MacStep applica- 
tions. As it crushes competition, Mi- 
crosoft for its own health must be 
careful not to kill competition. 

For Apple, this may be yet an- 
other chance to develop the perfect 
operating system. ■ 
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your missing heir dilemmas. 
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thoroughness. We solve the unsolvable cases. 
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Securing the Premises 

Simple changes in office policy, setup can safeguard a small practice 


BY JILL SCHACHNER CHANEN 

Michael Riddle started think- 
ing about office security the day 
that the boyfriend of a client’s wife 
walked into his law office and 
began making veiled threats 
about the couple’s pending 
divorce. 

“We are a two-person of- 
fice with one secretary, in a 
1,000-square-foot storefront 
office with neighboring busi- 
nesses,” says the Papillion, 

Neb., solo practitioner. “There 
was no real security.” 

The threat of violence 
never turned into action. But 
Riddle’s perception of safety 
changed. “Five years ago, I 
would have told you that law- 
yers in small offices don’t 
need to think about security,” 
he says. But now, he points 
out, “Folks in this business 
are potentially at risk.” 

Pay Attention to Risk Prevention 

While the statistical risk 
of a fatality is small — the U.S. 
Bureau of Labor Statistics 
says seven lawyers were killed 
at work in 1995, the last year 
for which data was available 
— estimates of all violent inci- 
dents in the American work- 
place annually run into the 
millions. 

Solo and small-firm lawyers 
often ignore office security because 
of economic concerns, says Karen 
Mathis, managing attorney of the 
Hall Law Firm in Denver, Colo. 
Mathis became an expert on work- 
place security out of necessity, as 
a court-appointed receiver in the 
early 1990s. 

One creditor arrived at a reor- 
ganization meeting with a baseball 
bat, she says, and two employees of 
another company were killed at 
their jobs. Mathis now advises cor- 
porate clients on workplace safety 
as part of her law practice. 

Security does not have to con- 
sist of pricey alarms, surveillance 
cameras and electronic key-card sys- 


Jill Schachner Chanen, a law- 
yer, writes regularly for the ABA 
Journal. 


terns. Rather, a few simple changes 
to the work space and to office poli- 
cy can be effective, Mathis says. 

For one thing, receptionists 
and secretaries should be prohibit- 


ed from giving out lawyers’ home 
addresses and telephone numbers. 
Also, they should be required to in- 
quire of all visitors’ business. “It 
seems so obvious,” Mathis says, 
“but you would be amazed at how 
many people do not do it.” 

Mathis says she 
also encourages at- 
torneys to put only 
the name of the firm 
and not individual 
names on external 
building directories. 

Inside the law office, attorneys 
should review how often the front 
door is left unattended. Many solos 
have secretaries doubling as recep- 
tionists. When the secretary makes 
a copy or runs an errand, the front 
door often is not guarded. Mathis 
suggests installing an electronic 
door chime to raise awareness of 
movement into and out of the office. 


Similarly, receptionists should 
have access to emergency buzzers 
that alert another person in the of- 
fice. If a dangerous situation arises, 
then the second person can call po- 
lice or building security with- 
out alerting the intruder. 

If a practice has obvious 
potential volatility, Mathis 
suggests installing a Plexi- 
glas divider between the of- 
fice receptionist and the 
lobby area. 

Floor plans also are im- 
portant, according to Mathis. 
Lawyers’ offices should be 
as far from the front door 
as possible. Common areas, 
including libraries and con- 
ference rooms, should be near 
the front to create a buffer 
zone and make unescorted 
access more difficult, she sug- 
gests. 

Mathis also encourages 
lawyers to talk with police 
departments about imple- 
menting or evaluating securi- 
ty measures. 

Riddle and his office 

mate consulted with their 
local sheriff about security 
measures after Riddle’s office 
scare. They then changed the 
locks, installed a door chime 
and instituted a policy of 
locking the front door after 
business hours. 

Beyond any such measures, 
however, is an intangible: the way a 
lawyer treats people. 

Maintaining a professional at- 
mosphere can go a long way toward 
reducing the risk of violence, Math- 


is advises. “If you are foreclosing on 
a house, taking a car or gaining 
child custody, be gracious, profes- 
sional and civil,” she says. 

“Recognize that the other per- 
son is going through a difficult time 
and needs to get through it with ego 
intact. It tends to be that time 
when people go out and commit vi- 
olence.” 

Or when they do not. ■ 



Karen Mathis: Front doors should always be monitored. 


Electronic door chimes can help 
you keep tabs on visitors. 
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PRODUCTS AND SERVICES THAT MAKE YOUR LIFE AND PRACTICE RUN SMOOTHER 


SEE BRITAIN'S PICTURESQUE SCENERY 

Tour Great Britain in a small group of 12 people or 
less. While visiting Cornwall, Cotswalds, King Arthur’s West 
Country, the Lake District, James Herriot’s Yorkshire Dales, 
Scotland, Kent and Wales you’ll enjoy the “off the beaten 
track” scenery, his- 
toric houses, cas- 
tles, ancient towns 
and villages of the 
country. Tours fea- 
ture beautiful hotels 
and delicious meals, 
all in a relaxing at- 
mosphere. 

Contact: Land 
of the Lakes Tours 
Ltd., Windermere 
Cumbria, Great Bri- 
tain 

Circle reader service 
number 131. 

EXPERIENCE WESTIN LUXURY IN D.C. 

Enjoy the nation’s capital while on vacation or during 
a business trip at The West- 
in Washington, D.C., City 
Center. The hotel is located 
within walking distance of 
the business district and na- 
tional landmarks. The build- 
ing emulates a gracious Eu- 
ropean style and boasts an 
impressive lobby. Business- 
class rooms provide a large 
desk, in-room laser printer/ 
fax/copier, a speakerphone 
with data port and voice 
messaging, plus office sup- 
plies. 

Contact: The Westin 
Washington, D.C., City Cen- 
ter, Washington, D.C. 

Circle reader service number 
132. 

NATURAL BEAUTY IN A RESORT SETTING 

Play golf, relax at the resort or explore the natural sur- 
roundings at the 
Marriott at Saw- 
grass Resort in 
Ponte Vedra Beach, 

Fla. Tee off at one 
of five champion- 
ship golf courses, 
or work on your 
stroke at a golf 
clinic. Enjoy ocean 
swimming on the 
miles of private 
beach, three swim- 


ming pools, whirlpools and fitness facilities. Explore lagoons 
and freshwater lakes. Hotel accommodations range from 
rooms to suites to villas. 

Contact: Marriott at Sawgrass Resort, Ponte Vedra 
Beach, Fla. 

Circle reader service number 133. 

AN EXECUTIVE'S HOME AWAY FROM HOME 

Marriott International introduces Marriott Executive 
Residences. Residences meet the needs of the global busi- 
ness traveler who stays at a destination for 30 days or more. 
Guests will enjoy spacious, residential-style apartments with 
hotel-like amenities. Features include in-unit washers and 
dryers, work area, voicemail, mini-stereos and VCR. Facilities 
offer a fitness center and recreation room. Executive resi- 
dences will be located in the U.S., Pacific Rim, Eastern Eu- 



Executive Residences 

Harriott 


rope, and established cities of Asia, Latin America and West- 
ern Europe. Marriott plans to open four properties a year. 

Contact: Marriott Executive Residences, Washington, 
D.C. 

Circle reader service number 134. 

BUILD BUSINESS RELATIONSHIPS ON THE LINKS 

Overlook the fairways and waterways of well-kept golf 
courses at the Grand Cypress Resort, an excellent venue for 
incentive golf outings. Located in Grand Cypress, Fla., the re- 
sort boasts 45 holes of 
Jack Nicklaus-designed 
golf courses catering to 
players of all skill levels. 

Some courses provide 
tests of accuracy while 
others feature terraced 
fairways, generous land- 
ing mounds, and plat- 
form greens with yawn- 
ing bunkers. One course 
is similar to the well- 
known Old Course at St. 

Andrews in Scotland, 
with 12-foot-deep bunk- 
ers, double greens, a 
creek, and stone walls 
along the 15th and 17th 
holes. Guest accommo- 
dations have recently 
undergone a multimillion-dollar renovation. The Executive 
Meeting Center provides an ideal location for meetings and 
group functions. 

Contact: Grand Cypress Resort, Grand Cypress, Fla. 
Circle reader service number 135. 
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TRAVERSE VERMONT'S 
MOUNTAIN TRAILS 

Known as the “Ski Capi- 
tal of the East,” Stowe, Vt., 
also offers summer travelers 
recreation, leisure and beauti- 
ful scenery. Hike one of the 
many trails of Mount Mans- 
field, or traverse the long trail 
that runs along the ridge line 
and over the summit. Enjoy 
the mountain scenery by car 
or on Stowe’s Gondola 
Skyride. Explore the recreation 
path that winds its way 
through flower-laden mead- 
ows and woods. Stowe offers 
golf courses, indoor and out- 
door tennis courts, and miles 
of mountain bike trails. Some summer events include the 
Stowe Flower Festival, International Food and Wine Expo, 
and Stoweflake Hot Air Balloon Festival. 

Contact: Stowe Area Association, Stowe, Vt. 

Circle reader service number 136. 


FLORIDA FAMILY FUN 

Be among the first guests to experience the multimil- 
lion-dollar revitalization of the newest Westin beach resort. 
Project completion is slated for October 1997. The resort, 
located in Miami Beach, Fla., sits on three acres of beach 
between the Atlantic and Biscayne Bay. The lobby is rem- 
iniscent of ’60s post- 
modern style and dis- 
plays signature ac- 
cents. The resort is 
minutes from the South 
Beach Deco District, 
nightlife, shopping, and 
the Miami Beach Con- 
vention Center. Every 
room and suite offers 
a water view. Resort 
features include: res- 
taurants, golf privi- 
leges, yacht charters, beach and athletic club, spas, tennis 
and children's programs. Plenty of meeting and convention 
space is available. 

Contact: Westin, Miami Beach, Fla. 

Circle reader service number 139. 




CRUISE BY THE COLORS OF FALL 

Cruise from New York to Montreal during the peak fall 
foliage season on the Six-Star Crystal Symphony. The itin- 
erary features overnight shipboard stays in Montreal and 

Quebec, and visits to 

I Newport, R.I.; Boston; 
Bar Harbor, Maine; 
and Halifax, Nova 
Scotia. Optional shore 
excursions in each 
port will showcase 
local points of inter- 
est. The ship features 
a wide range of lux- 
ury accommodations, 
including all-outside 
staterooms, expansive 
decks, lounges, gour- 
met dining, fitness facility, spa and casino. 

Contact: Crystal Cruises, Los Angeles, Calif. 

Circle reader service number 137. 



COMBINE BUSINESS AND PLEASURE IN WISCONSIN 



Wisconsin offers a combination of meeting facilities, 
attractions and recreation that make it an ideal place to team 

business with a family vacation. 
Many family attractions are near 
top meeting and convention 
cities: Appleton/Fox Cities offers 
Fox Cities Children’s Museum 
featuring hands-on activities; 
Eau Claire’s longest cave fea- 
tures the natural beauty of sta- 
lagmites and stalactites; Green 
Bay boasts the Green Bay Pack- 
er Hall of Fame; and the Lake 
Geneva/Delavan area offers re- 
laxation at one of the many re- 
sorts on Lake Geneva. 

Contact: Wisconsin De- 
partment of Tourism, Madison, 
Wis. 

Circle reader service number 140. 


LUXURY MADE AFFORDABLE 

Bask in the sun on the 
beautiful shores of Maui, Ha- 
waii, at the Grand Wailea Re- 
sort, Hotel and Spa. The resort 
is a consistent Five Diamond 
Award winner, and the spa- 
cious Spa Grande was chosen 
as the 1996 top U.S. spa. The 
resort’s Camp Grande and 
River Pool create a wonderland 
for children. Exclusive mem- 
berships in the Resort Adviso- 
ry Program are available and 
entitle members to discounts 
from published rates. 

Contact: Grand Wailea 
Club, Membership Depart- 
ment, Maui, Hawaii 
Circle reader service number 138. 




TOUR SPAIN IN STYLE 

Experience the culture of Spain and see one of the pre- 
mier golf events of the year during the Ryder Cup Spectacu- 
lar Tour, departing September 1997. Take in the 32nd com- 
petition between the 
finest golfers of the 
United States and Eu- 
rope. The tour offers 
golfers the opportunity 
to play on challenging 
courses, while non- 
golfers can visit such 
nearby cities as Ronda, 

Gibraltar and Tangier. 

Tours include a private 
jet, limousines, guides 
and luxury accommo- 
dations. 

Contact: Grande Journeys Corp., Winter Park, Fla. 
Circle reader service number 141. 
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SPECIAL ADVERTISING SUPPLEMENT 


ACCOUNTING 
& GENERAL 
MANAGEMENT 


11th Annual 

Legal Software 

& Technology 
Directory 


Do you have software challenges that need 
immediate solutions? Looking for new ways to 
make your practice run smoother? If so, begin 
your technology search right here in the annual 
Legal Software & Technology Directory. No 
matter what size your firm may be, upgrading and 
integrating your software is key to remaining 
competitive. Peruse this directory of products that 
will make your computers and practice more 
efficient and, therefore, your life easier. The next 
couple of pages contain the technology solutions 
you’ve been searching for. 


Table Of 
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Case Management 92 
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All listings are paid for by the individual company. The ABA Journal does not guarantee the accuracy of the 
data contained herein. Inclusion in the publication of any organization, agency, publication, service or individ- 
ual does not imply any endorsement by either the ABA Journal or the American Bar Association. 


FSI 

680 Engineering Dr. 
Norcross, GA 30092 
(770) 662-0404 
(770) 662-8413 (Fax) 

Circle 1 on Reader Service Card 


JURIS INC. 

Both 16-bit and 32-bit environments, including 
Client/Server— Time Billing. Accounting. 
Disbursements and more! 

5106 Maryland Way 
Brentwood, TN 37027 
(615) 377-3740 
(615) 377-3230 (Fax) 
www' juris.com 
(see advertisement pg. 5) 

Circle 2 on Reader Service Card 


Legal-ACC Software Systems Inc. 
7094 Enfield Rd. 

Hampton, Ontario LOB 1JO 
(905) 263-4074 (Phone/Fax) 

Circle 3 on Reader Service Card 


Software Technology Inc. 

Billing, Payables, GL, Trust Acctg. 

1621 Cushman Dr. 

Lincoln, NE 68512 
(800) 487-71 11, ext. 606 
http://www.stilegal.com/abaj.html 
(see advertisement pg. 17) 

Circle 5 on Reader Service Card 


Timeslips Corp. 

See Category: Timekeeping and Billing. 
17950 Preston Rd. - Ste. 800 
Dallas, TX 75252 
(972) 248-9232 
(972) 248-9245 (Fax) 

(see advertisement pg. 13) 

Circle 8 on Reader Service Card 


BANKRUPTCY 


BEST CASE SOLUTIONS INC. 

Best Case Bankruptcy: Top-quality bankruptcy 
software, now for Windows. Call for free demo. 

635 Chicago Ave. - Ste. 1 10 
Evanston, IL 60202 
(800) 492-8037 
(847) 492-8038 (Fax) 
http:/ww'w.bestcase.com 
e-mail: info@bestcase.com 
(see advertisement pg. 25) 

Circle 10 on Reader Service Card 
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Cornerstone Computer Group Inc. 

1225 E. Sunset Dr. - Ste. 539 
Bellingham, WA 98226 
(800) 397-8238 
(800) 397-8346 (Fax) 

Circle 15 on Reader Service Card 


NEW HOPE SOFTWARE INC. 

Only Bankruptcy program “ Designed for 
Windows95 6 WindowsNT". (Mac & Win3. 1 
also). Atty. supported. 

P.O. Box 1306 
Mercer Island. WA 98040 
(206) 232-9247 

http://www. hkptcy.com/newhope/ 

Circle 27 on Reader Service Card 



SPECIALTY SOFTWARE INC. 

Chap7..13 has 6.000 clients. All chapters plus 
Plan13. Court approval guaranteed. 

1111 S. Woodward 



Zimmerman & Mohr, LLC 

379 Holly St. 

Denver, CO 80220-5827 
(800) 998-2424 
(303) 399-2353 (Fax) 

Circle 31 on Reader Service Card 


CASE 

MANAGEMENT 


Ageless Software Co. 

10737 SD Mission Rd. - Ste. 212 
San Diego, CA 92108 
(800) 208-0123 
(619) 280-8360 (Fax) 

Circle 32 on Reader Service Card 


Bridgeway Software 

3355 W. Alabama, 3rd FI. 
Houston, TX 77098 
(713) 552-0490 
(713)552-0499 (Fax) 

Circle 33 on Reader Service Card 


COMPUTER LAW SYSTEMS 
INC. 

Premier solution for corporate legal depart- 
ments. gov't agencies and private law firms. 

11000 W. 78th St. 

Eden Prairie. MN 55344 
(800) 328-1913 
(612) 942-3450 (Fax) 
www.clswin.com 
Circle 34 on Reader Service Card 



ECONOMIC ANALYSIS GROUP, 
LTD. (EAG) 

CaseTrack for Windows. Matter management 
and legal fee tracking software for corporate 
legal departments. 

2445 M St. N.W. - Ste. 275 
Washington, DC 20037 
(202) 663-6931 
(202) 663-6442 (Fax) 

Circle 35 on Reader Service Card 


ProLaw Software 

P.O. Box 20628 
Albuquerque, NM 87154-0628 
(800) 977-6529 
(505) 889-9538 (Fax) 

Circle 39 on Reader Service Card 


SOFTWARE TECHNOLOGY INC. 

Case Master III includes calendaring, document 
assembly unlimited case notes, conflict check, 
integrates w/TABS III. DOS and Windows. 

1621 Cushman Dr. 

Lincoln, NE 68512 

(800) 487-7 11 1, ext. 606 

http://www.stilegal.com/abaj.html 

(see advertisement pg. 17) 

Circle 40 on Reader Service Card 


Synaptec Software Inc. 

425 S. Cherry St. - Ste. 230 
Denver, CO 80222 
(800) 569-3377 
(303) 320-4860 (Fax) 
http://www.lawbase.com 
Circle 41 on Reader Service Card 


GAVEL & GOWN SOFTWARE 

INC. 


Amicus Attorney includes integrated calendar. 

case mgmt.. time entry and phone call mgmt. 

184 Pearl St. - Ste. 304 


Toronto. Ontario M5H 1 L5 


(800) 472-2289 


(416) 977-2563 (Fax) 


www.amicus.ca 


(see advertisement pg. 9) 


Circle 36 on Reader Service Card 



JR. PARTNER SOFTWARE 

The industry standard case manager! With 
conflict check, calendar, document management, 
deadline tracking and more. 

208 Baynard Bldg. 

3411 Silverside Rd. 

Wilmington, DE 19810 
(800) 577-2786 
(302) 479-9222 (Fax) 

Circle 37 on Reader Service Card 


LegalEdge Software 

Case Management Software. 

992 Old Eagle School Rd. - Ste. 918 
Wayne, PA 19087 
(610) 975-5888 
(610) 975-5884 (Fax) 

Circle 38 on Reader Service Card 


CD-ROM 

PRODUCTS 


Consan Storage Solutions 

1320 Tower Rd. 
Schaumburg, IL 60173 
(847)519-1060 
(847) 519-1248 (Fax) 

Circle 42 on Reader Service Card 


UNITED STATES TRUST CO. 
OF NEW YORK 

Practical Drafting, the foremost estate planning 
publication, is now available on CD-ROM. 

1 14 W. 47th St. 

New York. NY 10036 
(212) 852-3564 
(212) 852-3536 (Fax) 

Circle 44 on Reader Service Card 

bbmhBIHHI 



WEST GROUP 

CD-ROM libraries include state & federal 
primary law with West's Key Number System 
and practice material. 

P.O. Box 64526 

St. Paul. MN 55164-0526 

(800) 255-2549 

(800) 854-1597 (Fax) 

http://www.we.stpub.com 

e-mail: webmaster@westpub.com 

(see advertisement pg. BC & IBC) 

Circle 45 on Reader Service Card 
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LEXIS ■ NEXIS 

NOW brings to you... 


SHEPARD’S UPDATED DAILY! 



Only LEXIS-NEXIS gives you daily 
updates to SHEPARD’S legendary 
history and treatment analysis. And 
you get this unsurpassed currentness 
for all SHEPARD’S Citations series 
including caselaw, statutes, 
law reviews, federal court 
rules and patents. 

Faster Research 



The SHEPARD’S interface on 
LEXIS-NEXIS has been streamlined 
to reduce research steps, improving 
your productivity like never before. 


Quick Rating Codes 
Only SHEPARD’S on LEXIS-NEXIS 
gives you the SHEPARD’S Signal — 
three concise codes that quickly rate 
the strength of your cited case. 

Take A Look — Free 
To view a results screen of the new 
SHEPARD’S on LEXIS-NEXIS at 
no charge, go to the PRACT® library 
and select the NEWSH file. 


So to be sure you’ve built your case 
on a solid foundation, use the new 
SHEPARD’S on LEXIS-NEXIS. 

For a free brochure or to learn more, 

CALL 1-800-528-1891. 


When you need results. 



Circle 50 on Reader Service Card 


LEXIS, NEXIS and PRACT are registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of Reed Elsevier Properties 
Inc., used under license. SHEPARD’S is a registered trademark of Shepard’s Company, a Partnership. ©1997 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved. 





WEST GROUP 

Clark Boardman Callaghan Legal CD-ROM 
Libraries: Health, Environmental. Personal Injury 
and more. 

P.O. Box 64526 
St. Paul. MN 55164-0526 
(800) 890-5558 
Contact: Sue James 


(see advertisement pg. BC & IBC) 
Circle 47 on Reader Service Card 



CITE 

CHECKING 


West Group 

WestCheck®. 

P.O. Box 64526 

St. Paul, MN 55164-0526 

(800) 328-9963 

(800) 328-1597 (Fax) 

http://www.westpub.com 

e-mail: webmaster@westpub.com 

(see advertisement pg. BC & IBC) 

Circle 48 on Reader Service Card 


COMPUTER 
RESEARCH & 
SERVICES 


WEST GROUP 

WESTLAW ® oilers coverage of primary & 
secondary sources: public records: news, 
Dow Jones/News Retrieval ® and more. 

P.O. Box 64526 

St. Paul, MN 55164-0526 

(800) 328-9963 

(800) 854-1597 (Fax) 

http://www.westpub.com 

e-mail: webmaster@westpub.com 

(see advertisement pg. BC & IBC) 

Circle 49 on Reader Service Card 


CONFLICT OF 
INTEREST 


Mariner Systems/Legal TRAX® 

2336 Canyon Blvd. - Ste. 201 
Boulder, CO 80302 
(303) 443-3347 
(303) 443-4059 (Fax) 

Circle 51 on Reader Service Card 


Tremco Legal Solutions Inc. 

277 East 950 South 
Orem, UT 84058 
(801)224-2077 
(801) 226-6933 (Fax) 

Circle 54 on Reader Service Card 


CONSULTANTS/ 

COMPUTER 

AUTOMATION 


FSI 

680 Engineering Dr. 
Norcross, GA 30092 
(770) 662-0404 
(770) 662-8413 (Fax) 

Circle 147 on Reader Service Card 


Law Office Systems Inc. 
168 Midland Ave. 
Montclair, NJ 07042 
(201)746-6454 
(201) 509-9066 (Fax) 

Circle 56 on Reader Service Card 


Wilson WindowWare Inc. 

Automate PCs www.winbatch.com 

2701 California Ave. S.W. - Ste. 212 

Seattle, WA98116 

(800) 938-4594 

(206) 935-7129 (Fax) 

http://www.windowware.com 

info @ windowware.com 

Circle 58 on Reader Service Card 


CORPORATE 

LAW 


Bridgeway Software 

3355 W. Alabama, 3rd FI. 
Houston, TX 77098 
(713)552-0490 
(713)552-0499 (Fax) 

Circle 59 on Reader Service Card 


DEBT 

COLLECTION 


COMMERCIAL LEGAL 
SOFTWARE INC. 

Debtor data base for volume Debt Coll. Trust 
Accounting, w/daily reconciliation, billing & 
remitting, report generator, seamless integration 
w/WP & document imaging. 

170 Changebridge Rd. - Ste. D4 
Montville, NJ 07045 
(800) 435-7257 
(201) 575-7442 (Fax) 

Circle 62 on Reader Service Card 


Easy Soft Inc. 

475 Watchung Ave. 
Watchung, NJ 07060 
(800) 905-SOFT (7638) 
(908) 754-3930 (Fax) 

(see advertisement pg. 96) 

Circle 63 on Reader Service Card 


Jim Hubbard & Assoc. Inc. 

100 Union Hill Dr. - Ste. 200 
Birmingham, AL 35209 
(800) 933-4822 
(205) 871-3155 (Fax) 

Circle 65 on Reader Service Card 


DIGITAL DICTATION/ 
TRANSCRIPTION 


BCB Technology Group 

PC-Dart at Legal Tech Center. 

240 Riviera Dr. 

Markham, Ontario L3R 5M 1 
(905) 948-8266 
(905) 948-8276 (Fax) 

Circle 66 on Reader Service Card 


DOCKET 
& DIARYING 


Ageless Software Co. 

10737 SD Mission Rd. - Ste. 212 
San Diego, CA 92108 
(800) 208-0123 
(619) 280-8360 (Fax) 

Circle 67 on Reader Service Card 


Software Technology Inc. 

Calendar, Scheduling and Docket. 

1621 Cushman Dr. 

Lincoln, NE 68512 
(800) 487-71 11, ext. 606 
http://www.stilegal.com/abaj.html 
(see advertisement pg. 17) 

Circle 68 on Reader Service Card 


DOCUMENT 

ASSEMBLY 


Legal Ease Auto Systems 

6424 Central Ave. 

St. Petersburg, FL 33707 
(800) 232-1321 
(813) 381-4010 
(813) 384-0882 (Fax) 

Circle 69 on Reader Service Card 
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REALWORLD SOLUTIONS INC. 

Draft documents using AGILITY® and see the 
effect of answers instantly! Change answers 
without remaking the document. 

One Kendall Sq. 

Bldg. 200 - Sie. 2200 
Cambridge, MA 02139 
(617)621-7099 
(617) 577-1209 (Fax) 

Circle 72 on Reader Service Card 



Software Technology Inc. 

Case Master III for doc. assembly. 

1621 Cushman Dr. 

Lincoln, NE 68512 
(800) 487-71 11, ext. 606 
http://www.stilegal.com/abaj.html 
(see advertisement pg. 17) 

Circle 73 on Reader Service Card 


Standard Solutions Inc. 

1 10 Florence St. - 1st FI. 
Malden, MA 02148-3936 
(800) 597-6007 
(617) 324-9166 (Fax) 

Circle 74 on Reader Service Card 


DOCUMENT 

MANAGEMENT 


NetRight Technologies 

300 W. Adams 
Chicago. IL 60606 
(312) 977-0664 
(312) 977-4819 (Fax) 

Circle 76 on Reader Service Card 


World Software Corporation 

WORLD OX 96. Document Manager. 

1 24 Prospect St. 

Ridgewood, NJ 07450 
(201)444-3228 
(201) 444-9065 (Fax) 

Circle 79 on Reader Service Card 


FAMILY LAW 


FinPlan’s Divorce Planner® 

100 E. Cuttriss St. 

Park Ridge, IL 60068 
(800) 777-2108 
(630) 554-1769 (Fax) 

Circle 77 on Reader Service Card 


FULL TEXT 
RETRIEVAL 


Litigation Support Solutions (LSS) 

P.O. Box 76092 
Washington, DC 20013 
(202) 547-0719 
(202) 543-5663 (Fax) 

Circle 81 on Reader Service Card 


West Group 

WestFax. 

P.O. Box 64526 
St. Paul. MN 55164-0526 
(800) 562-2FAX 
http://www.westpub.com 
e-mail: webmaster@westpub.com 
(see advertisement pg. BC & IBC) 

Circle 82 on Reader Service Card 


West Group 

WestDoc. 

P.O. Box 64526 

St. Paul, MN 55164-0526 

http://www.westdoc.com 

e-mail: webmaster. westdoc@ west- 

pub. com 

(see advertisement pg. BC & IBC) 

Circle 84 on Reader Service Card 


LEGAL 

DIRECTORY 


West Group 

West Legal Directory. 

P.O. Box 64526 

St. Paul, MN 55164-0526 

(800) 455-4565 

(800) 854-1597 (Fax) 

http://www.westpub.com 

e-mail: webmaster@westpub.com 

(see advertisement pg. BC & IBC) 

Circle 88 on Reader Service Card 


LEGAL 

RESEARCH 


WEST GROUP 

WESTLAVtF® offers federal and state case law 
and statutes. Dow Jones/News Retrieval ®, 
public records & more. 

P.O. Box 64526 

St. Paul. MN 55164-0526 

(800) 328-9963 

(800) 854-1597 (Fax) 

http://www.westpub.com 

e-mai I : webmaster® westpub.com 

(see advertisement pg. BC & IBC) 

Circle 90 on Reader Service Card 


LITIGATION 

SUPPORT 


ASPEN SYSTEMS CORP. 

US services and systems-project and discovery 
mgmt .; doc. coding and repository operations; 
optical imaging/OCR conversion and 
AspenView-data base/image retrieval system. 

1600 Research Blvd. 

Rockville. MD 20850 
(800) 545-2327 
(301) 251-5384 (Fax) 

Circle 93 on Reader Service Card 


i * «8 


Compulit 

200 Alta Dale S.E. 

Ada, MI 49301 
(800) 858-4536 
(616) 676-3367 (Fax) 

Circle 95 on Reader Service Card 


Litigation Support Solutions (LSS) 

Discount coding and imaging. 

P.O. Box 76092 
Washington, DC 20013 
(202) 547-0719 
(202) 543-5663 (Fax) 

Circle 96 on Reader Service Card 


MORTGAGE 

FORECLOSURE 


Easy Soft Inc. 

475 Watchung Ave. 
Watchung. NJ 07060 
(800) 905-SOFT (7638) 
(908) 754-3930 (Fax) 

(see advertisement pg. 96) 

Circle 97 on Reader Service Card 


NEGOTIATION 


Decision Aids 

71 1 Ashton Lane S. 
Champaign, IL 61820 
(217) 352-7700 
(217) 352-3037 (Fax) 

Circle 98 on Reader Service Card 
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NETWORK/ 

CONNECTIVITY 

PRODUCTS 


FSI 

Complete Law Firm Automation. 
680 Engineering Dr. 
Norcross, GA 30092 
(770) 662-0404 
(770) 662-8413 (Fax) 

Circle 99 on Reader Service Card 


PATENT 

ANALYSIS 


SmartPatents Inc. 

1975 Landings Dr. 
Mountain View, CA 94043 
(415)237-0900 
(415) 237-0910 (Fax) 

Circle 101 on Reader Service Card 


PERSONAL 
INJURY & 
ACCIDENT 


A.D.A.M. Software Inc. 

1600 River Edge Pkwy. - Ste. 800 
Atlanta, GA 30328 
(770) 980-0888 
(770) 955-3088 (Fax) 

Circle 102 on Reader Service Card 


Easy Soft Inc. 

475 Watchung Ave. 
Watchung, NJ 07060 
(800) 905-SOFT (7638) 
(908) 754-3930 (Fax) 

(see advertisement pg. 96) 

Circle 103 on Reader Service Card 


PROBATE, PROPERTY 
& ESTATE PLANNING 
ADMINISTRATION 


The Lackner Group Inc. 

Carnegie Office Park 
700 N. Bell Ave. - Ste. 290 
Pittsburgh, PA 15106 
(800) 709-1041 
(412) 279-6426 (Fax) 

Circle 104 on Reader Service Card 


UNITED STATES TRUST CO. OF 
NEW YORK 

EPLAN for "what-its" now produces flowcharts 
& graphics. The UST 706/709 system for 
automating returns. 

1 14 W. 47th St. 

New York. NY 10036 
(212) 852-3564 
(212) 852-3536 (Fax) 

Circle 105 on Reader Service Card 



Standard Solutions Inc. 

1 10 Florence St. - 1st FI. 
Malden, MA 02148-3936 
(800) 597-6007 
(617) 324-9166 (Fax) 

Circle 107 on Reader Service Card 


RECORDS 

MANAGEMENT 


PROOFREADING 

TOOLS 


Mariner Systems/Legal TRAX® 

2336 Canyon Blvd. - Ste. 201 
Boulder, CO 80302 
(303) 443-3347 
(303) 443-4059 (Fax) 

Circle 110 on Reader Service Card 


FIRST BYTE 

Monologue Win32 (95 and A IT) is a proofreading 
application that reads text from the Windows 
Clipboard. Save paralegal time I 

19840 Pioneer Ave. 

Torrance, CA 90503 
(310) 793-061 I (Fax) 
www.lbyte.com/ABA (trial version) 
Purchase at Egghead. Comp USA 
and Best Buy 


TAX & FINANCE 


Tax Analysts 
6830 N. Fairfax Dr. 
Arlington, VA 22213 
(800) 955-2444 
(703) 533-4444 (Fax) 

Circle 111 on Reader Service Card 


TIMEKEEPING & 
BILLING 


REAL ESTATE 


Easy-HUD RESPA 

If s Easy & Foolproof, includes the new j. _ - 
ESCROW DISCLOSURE, all printed on % Q Q 
blank paper, and other options available. T ^ ^ 

Windows Version is $199. 

CoUtction Pusonat Injury BILL T«nd*r 
Fonctasure Wortar,* Conp WILL Bulldtr 
Bankruptcy Amortization Atfy TRUST Acct 
CuaLog I 1MM IRS FIHng - and MORE 

Order Information; 
800-90S-SOW (7638) 

Tcuq 908-754-3930 'Visa, (M/C AmX 
30 'Day (Money Hoc £ Tree Support 


EASY 

sort 


EASY SOFT, Inc. 

475 Watchung Ave. 
Watchung, NJ 07060 
800-905-SOFT 


Alpine Datasystems Inc. 
8196 S.W. Hall Blvd. -# 230 
Beaverton, OR 97008 
(503) 644-8686 
(503) 643-9844 (Fax) 

Circle 112 on Reader Service Card 


ALUMNI COMPUTER GROUP 
INC. 

PCLawPro, complete time/billing, trust 
accounting, check writing and general ledger. 
Starting $295. 

300 Pearl St. - Ste. 200 
Buffalo, NY 14202 
(800) 387-9785 
(416) 497-7607 (Fax) 

(see advertisement pg. 15) 

Circle 113 on Reader Service Card 


Circle 14 on Reader Service Card 


Landtech Data Corp. 

120 S. Olive Ave. -#303 
W. Palm Beach, FL 33401 
(800) 937-2938 
(561) 835-0326 (Fax) 

Circle 106 on Reader Service Card 


BQE Software Inc. 

BillOuick time-billing program. 
1852 Lomita Blvd. - #208 
Lomita, CA 90717 
(888) BILL-NOW 
(310) 530-0184 (Fax) 
http://www.bqe.com 
Circle 114 on Reader Service Card 
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Clockwork Systems 

3299 Northcrest Rd. N.E. - Ste. 200 

Atlanta, GA 30340 

(770) 491-1221 

(770) 934-7571 (Fax) 

Circle 115 on Reader Service Card 


CMS/DATA 

Used by technologically advanced law firms 
worldwide. CMS OPEN provides the most 
advanced features in legal information systems. 

101 N. Monroe St. - Ste. 800 
Tallahassee. FL 32301 
(904) 224-2200 
(904) 224-7260 (Fax) 

Circle 116 on Reader Service Card 


COMPUTER LAW SYSTEMS 
INC. 

Relational data base and tailored applications 
openly integrate with existing system. 

1 1000 W. 78th St. 

Eden Prairie. MN 55344 

(800) 328-1913 

(612) 942-3450 (Fax) 

www.clswin.com 

Circle 117 on Reader Service Card 


COMPUTRAC INC. 

Dimension™ —Windows-based system handles 
billing and budgeting. Unique Desktop Timers 
make time entry simple. 

222 Municipal Dr. 

Richardson. TX 75080 
(888) 234-6800 
(972) 234-6280 (Fax) 
http://www.ctinc.com 
e-mail: sales@ctinc.com 
(see advertisement pg. 35) 

Circle 119 on Reader Service Card 


DDI INC. 

DDI' LAW— Time, billing, trust, conflict, etc. 
Task-based billing. Open-ended. Win/DOS/Unix. 

6201 W. Howard St. - Ste. 202 
Niles, 1L 60714 
(847) 647-2222 
(847) 647-2225 (Fax) 
e-mail: DDIINC@aol.com 
http//www.ddi-inc.com 
http//www. ddisoft.com 
Circle 120 on Reader Sen/ice Card 


Easy Soft Inc. 

475 Watchung Ave. 
Watchung, NJ 07060 
(800) 905-SOFT (7638) 
(908) 754-3930 (Fax) 

(see advertisement pg. 96) 

Circle 121 on Reader Service Card 


FSI 

680 Engineering Dr. 
Norcross, GA 30092 
(770) 662-0404 
(770) 662-8413 (Fax) 

Circle 122 on Reader Service Card 


JURIS INC. 

Both 16-bit and 32-bit environments, including 
Client/Server— Time Billing. Accounting, 
Disbursements and more! 

5106 Maryland Way 
Brentwood. TN 37027 
(615) 377-3740 
(615) 377-3230 (Fax) 
www.juris.com 
(see advertisement pg. 5) 

Circle 123 on Reader Service Card 


Omega Legal Systems 
3875 N. 44th St. - #200 
Phoenix, AZ 85018 
(800) 356-1339 
(602) 952-5250 (Fax) 

Circle 124 on Reader Service Card 


Precedent Systems Inc. 

P.O. Box 5290 

Woodland Park, CO 80866 
(800) 380-5445 
(719) 687-8553 (Fax) 

Circle 125 on Reader Service Card 


ProLaw Software 

P.O. Box 20628 
Albuquerque, NM 87154-0628 
(800) 977-6529 
(505) 889-9538 (Fax) 

Circle 126 on Reader Service Card 


SOFTWARE TECHNOLOGY INC. 

TABS III, ProfitSource. over 11.000 installed. 
Integrates with Case Mgmt.. G/L. A/P. Trust. 
Calendar/Sched., WINDOWS and DOS. 

1621 Cushman Dr. 

Lincoln. NE 68512 

(800) 487-71 11, ext. 606 

http://www.stilegal.com/abaj.html 

(see advertisement pg. 17) 

Circle 127 on Reader Service Card 


Time Billing/Friendly Software 

56 Tammera Trail 
Birmingham, AL 35215 
(888) 363-8738 
http://www.yourfriends.com 

Circle 128 on Reader Service Card 


TIMESLIPS CORP. 

Timeslips 5: The / 1 selling T and B software 
available in Windows, DOS and Mac versions — 
prices starting at S99. 

17950 Preston Rd. - Ste. 800 
Dallas. TX 75252 
(972) 248-9232 
(972) 248-9245 (Fax) 

(see advertisement pg. 13) 

Circle 130 on Reader Service Card 


Versys Corporation 
One Post St. - 4th FI. 

San Francisco, CA 94104 
(415) 274-4300 
(415) 274-4301 (Fax) 

Circle 150 on Reader Service Card 


TRUSTS 


COWLES LEGAL SYSTEMS 
INC. 

Systems for drafting wills, revocable and irrev- 
ocable trusts, and practice development tools. 
1324 W. Clairemont Ave. 

Eau Claire, WI 54701 
(800) 366-1730 
(715) 835-7792 (Fax) 
www.cowleslegal.com 
Circle 149 on Reader Service Card 


Easy Soft Inc. 

475 Watchung Ave. 
Watchung, NJ 07060 
(800) 905-SOFT (7638) 
(908) 754-3930 (Fax) 

(see advertisement pg. 96) 

Circle 148 on Reader Service Card 
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OUT OF THE OFFICE 


Rapid Transit 

For adventure and camaraderie, just add whitewater 



rafter in Fayetteville, W.Va. “Peo- 
ple just seem to rise to the occasion.” 
Blankenship, who at one time 
operated his own commercial white- 
water rafting company, has just re- 
turned from a private trip with 


not as fun as watching someone else 
experience whitewater rafting,” says 
Moss, a solo practitioner in Lake- 
wood, Colo., who has been guiding 
whitewater rafting adventures with 
various commercial outfitters for 25 


BY NANCY D. HOLT 


As the raft drifts toward the 
rapids, the passengers rest their 
paddles on their laps and soak up 
the midday sun. Perched on the 
“tube” in the back, law- 
yer Jim Moss angles 
the raft and strains to 
focus on the obstacles 
ahead. 

The Colorado air 
echoes with the sounds 
of whitewater crashing 
over a ledge and thun- 
dering over rocks. 

Suddenly, Moss 
straightens the raft 
and bellows his com- 
mand: “Forward pad- 
dle.” The team digs in, 
and the 14-foot raft 
lets loose, ricocheting 
through a maze of 
more than 30 boulders 
in the Arkansas River 
rapids aptly named 
“Pinball.” 

“Left turn,” Moss 
cries. In unison, pad- 
dlers on the left stroke 
backward, and those 
on the right stroke for- 
ward. 

“Forward paddle,” 
he yells. “Right turn.” 

The team responds, 
but not fast enough, 
and the left side of 
the raft bashes into a 
rock, sending water 
sloshing over the side. Startled pas- 
sengers look back to Moss, who re- 
sponds coolly: “Keep paddling.” The 
raft lurches forward. 

The team swings the raft left 
and then back to the right again be- 
fore emerging at the bottom of the 
chute into a calm pool. The soaked 
passengers look at each other for a 
moment and then break into hoots 
and howls as they exchange exhila- 
rated high-fives. They pull out to 
wait for the rafts behind them, then 
continue their trek downstream. 

“There are some more rivers 
that I can go out and do, but that’s 


Nancy D. Holt is a free-lance 
writer in Broomfield, Colo. 


years. “I’m meeting six new people, 
and at the end of the day, I’ve 
helped them accomplish something 
big.” 

While some legal maneuvers 
drag on for years and never make 
anyone happy, whitewater rafting 
provides immediate gratification. 
Lawyers who are drawn to the river 
say they are buoyed by their techni- 
cal achievements, along with the ca- 
maraderie that comes from hurtling 
through seething whitewater in an 
inflatable neoprene raft. 

“You’re trapped [in a river 
canyon] with 10 people, so you’ve got 
to be nice if you want to make it out 
alive,” quips James C. Blankenship 
III, a solo practitioner and veteran 


nine friends on the Colorado River 
through the Grand Canyon. 

Equipped with three furnished 
rafts, three long “coffins” of food and 
40 cases of beer, the group embarked 
from Lee’s Ferry, Ariz., for a 280- 
mile raft trip that is unparalleled 
for its lineup of rapids and desert 
beauty. Twenty-one days later, in 
the dark of night, the caravan 
reached Pearce Ferry tired but un- 
scathed — already planning to sign 
up for another run. 

In Good Company 

About 20,000 adventurers bear 
up against the turbulent waters of 
the Grand Canyon on guided tours 
each year, according to Maureen 
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Oltrogge, a public affairs officer at 
Grand Canyon National Park. The 
park grants another 270 private 
permits for groups like Blanken- 
ship’s, which waited eight years 
for its river trip. 

All told, nearly 5 million people 
sign up for trips or rent equipment 
with whitewater rafting outfitters 
nationwide each year, estimates Da- 
vid L. Brown, executive director of 
Knoxville, Tenn.-based America 
Outdoors, a national association of 
whitewater outfitters. That number 
has doubled since 1985, fueled by 
increased interest in the outdoors 
and the environment. 

But is rafting safe? Statistics 
are hard to come by, but one 1993 
study looked at injury frequency in 
commercial whitewater rafting 
through the Grand Canyon. That 
study concluded that river run- 
ning with an outfitter was slightly 
more hazardous than billiards and 
bowling but not quite as perilous as 
archery and golf. Researchers Dr. 
Thomas Myers and Larry Stevens 
of Grand Canyon National Park 
found a significantly higher injury 
frequency in sports such as bas- 
ketball, ice hockey and football. 

Lest anyone get too comfort- 
able, however, there’s a saying 
among river runners: “There are 
those who have flipped, and those 
who are going to.” 

Chase Van Gorder, a solo prac- 
titioner and commercial whitewa- 
ter rafting guide in Bellingham, 
Wash., is one of the latter. But he 
accepts his fate as a challenge. 

“I minimize the risk by devel- 
oping my own personal guiding 
skills as much as possible,” says 
Van Gorder, who had so much fun 
as a client of River Riders Inc. of 
Pateros, Wash., that he signed up 
for guide training in 1988. Last 
year he led about a dozen half-day 
trips on the Wenatchee and Meth- 
ow rivers, on the eastern side of 
the Cascade Mountains. 

River guides study river cur- 
rents and obstacles to choose the 
best route through big rapids. They 
then set up for that route by either 
paddling or rowing at an angle to 
the current. Once in position, they 
point downstream and hit the 
rapids straight on. Momentum be- 
comes the key to plowing through 
holes and over waves. 

Rafters also consider a river’s 
rating. Most rivers carry interna- 
tionally recognized designations of 
Class I to VI, with VI describing 


Where to Raft 

Great whitewater rafting may be 
closer than you think. Here is a small 
sample of U.S. rivers that are well- 
travelled and provide a range of 
challenges at various times of year. 

Most rivers carry Class I to VI 
ratings, with VI describing rapids that 
are nearly impossible and very 
dangerous. For more information and 
a directory of outfitters, call America 
Outdoors at (800) 5244814. 

Arizona 

Colorado River through the 
Grand Canyon, various rapids rated 1 
to 10, June to August. 

Salt River near Phoenix, Class 
III-IV rapids, March to May. 

California 

American River near 
Placerville (east of Sacramento), Class 
III rapids, June to August. 

Merced River near Yosemite 
National Park, Class IV rapids, April to 
June. 

Colorado 

Arkansas River near Buena 
Vista and Canon City, Class II-1V 
rapids, June to August. 

Colorado River from Rocky 
National Park to Grand Junction, Class 
I-V rapids, June to August. 

Pennsylvania 

Youghiogheny River near 
Uniontown, Class I-IV rapids, June to 
August. 

Tennessee 

Ocoee River near Chattanooga, 
Class III and IV rapids, April to 
October. 

West Virginia 

Gauley River near 

Summersville, Class 111-V-plus rapids, 
September and October. 

New River near Fayetteville, 
Class 1II-V rapids, April to June. 

Wisconsin 

Peshtigo River near Athelstane 
(northwest of Green Bay), Class III 

rapids, April and May. 


rapids that are nearly impossible 
and very dangerous. Some U.S. 
rivers, however, most notably the 
Colorado River through the Grand 
Canyon, are rated on a scale of 1 to 
10, 10 being the most difficult. 

Commercial guide training, es- 
tablished safety procedure and ex- 
perience on the river all help mini- 
mize the risk of injury during a 
whitewater rafting trip. But a cer- 
tain level of risk is inherent to the 


sport: That’s part of the appeal. 

“It’s a real rush,” says Van 
Gorder, who gets a thrill not only 
out of maneuvering a raft through 
rapids but also from giving his 
clients the ride of a lifetime. 

“People are enthusiastic and 
very appreciative,” Van Gorder ex- 
plains. “It’s a real pat on the back 
when someone has such a good 
time that they turn around and 
give me a $10, $15 or $20 tip for a 
job well done. You don’t often get 
tipped as a lawyer.” 

Intangible Dividends 

Van Gorder isn’t in it for the 
money, but he says moonlighting 
has helped his commercial litiga- 
tion practice. In the outdoor recre- 
ation industry, he has found not 
only clients but also renewed vigor 
for the task of running a law office. 

“There’s certainly a sense of 
accomplishment after having taken 
a successful trip or two on the week- 
end,” he says. “Sometimes there’s a 
sense of frustration if everything 
doesn’t go just right, but for the 
most part it helps me on Monday 
mornings.” 

Blankenship, too, walks away 
from the river with a bold self-re- 
liance that he takes into the court- 
room. “If I can negotiate Lava Falls, 
arguing a case to the jury is noth- 
ing,” he says, referring to a partic- 
ularly gnarly Grand Canyon rapid. 

Becoming reflective, he adds: 
“It helps me put in perspective the 
legal work I do. ... In the calm 
water in between the rapids you 
can appreciate your own smallness 
in all that beauty.” 

For Moss, whitewater rafting 
is therapeutic: “It’s physical; it’s 
emotional; it’s mental. It cleans 
you out. It rearranges your priori- 
ties: You’re alive and well. You 
have no other priorities.” 

An avid outdoorsman who fo- 
cuses his practice on outdoor recre- 
ation law, Moss plans to spend 75 
days guiding raft trips this year 
with multiday expeditions on the 
Arkansas and Dolores rivers in 
Colorado and the Colorado River 
through the Grand Canyon. Many 
of his trips are donated to organiza- 
tions that work with teenagers who 
have tangled with the courts, and 
Moss hopes the experience will 
show them that they, too, can ac- 
complish their goals. 

He also hopes they’ll hit the 
mark on the next big rapid. “I’m an 
adrenaline junkie,” he confesses. ■ 
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Scam-of-the-Month Club 

Staging accidents for profit has a long, regrettable history 



ACCIDENTALLY, ON PURPOSE 
The Making of a Personal Injury 
Underworld In America 

By Ken Dornstein 

St. Martin’s Press; New York City 

375 pages; $26.95 

Reviewed by Paul Reidinger 

Ken Dornstein’s Accidentally, 
on Purpose begins dramatically, with 
a detailed account of a fatal freeway 
accident staged in Los Angeles in 
1992 to fleece settlement money 
from an insurance company. The ac- 
cident was a so-called “swoop and 
squat” operation organized by a 
ragged network of immigrant gang- 
sters, and shady doctors and law- 
yers who make up what Dornstein 
calls a “personal injury underworld.” 
(See “Lawyer Won’t Be Retried for 
Death,” February 1997 ABA Jour- 
nal, page 40.) 

The idea was simple: Load up a 
car with people recruited to be “vic- 
tims,” then, with the help of another 
car, maneuver in front of a big rig — 
bound to be well-insured — and slam 
on the brakes. After the crash, the 

“victims” would make personal in- 
jury claims against the rig’s insurer. 

As Dornstein says, it’s done all 
the time — and successfully. The on- 
ly complication this time was that 
the collision was severe enough to 
kill Jose Luis Lopez Perez, 29, a 
Salvadoran day laborer, who, for a 
cut of the proceeds, had agreed to 
ride in the back seat of the soon-to- 
be-rear-ended car and put in a claim 
afterward. 

Tracing the Grifter Family Tree 

The death of Perez frames the 
author’s lengthy narrative about 
the history of fakers and scammers 
in America, but despite Dornstein’s 
faux-urgent refrain — “Who killed 
Jose Luis Lopez Perez?” — the book 
never quite coheres. 

There is no doubting Domstein’s 
research prowess; he has worked in 
Los Angeles as a private investigator 
of potentially fraudulent insurance 
claims, and in this book, he reaches 
back into the 19th century for tales 
of slip-and-fall artists, self-maimers 


Paul Reidinger, a lawyer, is a 
writer in San Francisco. 
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and phony malingerers — proof that 
the conning of insurance companies 
by loose leagues of swindlers is a 
game nearly as old as the republic. 

But while Dornstein writes flu- 
idly enough, he can’t quite seem to 
decide whether he’s putting togeth- 
er a scholarly tract or a pop history, 
or why, exactly, the story matters 

beyond its overfamiliar picture of 
grubby avarice. The book is dense 
with tales about scammers, but the 
anecdotes fly by in a blur; Dorn- 
stein’s lowlifes are all but indistin- 
guishable from each other. 

Too many of them are tiny fig- 
ures lifted from long-ago news sto- 
ries and hung up like scruffy mario- 
nettes on Dornstein’s narrative line. 

The word “underworld” suggests 
a seedy glamour, but there’s not the 
least whiff of romance in the book’s 
many pages — no warped notions of 
honor, rivalry, family, and no out- 
sized evil. This is not The Godfather, 
or WiseGuys. It’s simply a story of 
money and the desperate lengths to 
which the shifty will extend them- 
selves for it. And to which Dorn- 
stein will go in trying to give shape 
to his mass of small-bore data. 

“Beyond the swervings of a 
Pontiac on a Los Angeles freeway,” 
he writes, “I came to see in the end, 
there is an impulse to profit from 
accidents that runs deep through 
American life. ...” 

This is pretty banal — and in- 
complete: The impulse to profit from 
anything and everything runs deep 


through American life. The author 
seems to sense that he’s flailing in 
the shallows and strives to find 
deeper meaning in his researches. 

“Who killed Jose Luis Lopez Pe- 
rez?” the author wonders for the 
umpteenth time near the end of his 
book. “It is tempting to say that Ad- 
am Smith’s ‘invisible hand’ of free 

market forces, which created the | 
conditions for an illegal market in 
personal injury claims in the first 
place, was as much at work as a spe- 
cific [actor].” 

But, he says, “I am inclined to 
look elsewhere — back through a cen- 
tury of accident faking history from 
which Perez’s bizarre actions could 
have been arrived at in logical incre- 
ments; inward to a culture that en- 
couraged him to cash in on his acci- 
dents (a representative of a law office j 
going door to door solicited his busi- 
ness with a frequent-claimers’ ‘credit 
card’) then seemed shocked when he 
went out of his way to create them.” 

As that penultimate paragraph 
suggests, the book is pregnant with 
sociolegal criticisms it can’t quite de- , 
liver. Dornstein, gripped by investi- 
gatory zeal, never succeeds in giving 
his tales and anecdotes any real con- 
text, nor does he rigorously pursue 
the critique of capitalism. And in the 
uneasy intimacy between law and 
money, he implies, are the true les- 
sons of everything he’s unearthed. 

Accidentally, On Purpose looks 
closely at a lot of trees, but it does 
not see the forest. ■ 
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Get ’Em While They’re Lukewarm 

Private, undervalued brewery stocks are one way investors can make a splash 


BY JON NEWBERRY 

If the secret to success in the 
stock market is to buy low and sell 
high, the way to succeed in a raging 
bull market — where the only cheap 
stocks are cheap for good reasons — 
may be to acquire shares some- 
where else and sell them in the 
public market. 

That somewhere else is a pri- 
vately held company that has 
yet to offer its stock to the gen- 
eral public. Investing in compa- 
nies with potential to be pub- 
licly traded takes a bit more 
effort than simply trading 
stocks. Potential rewards, how- 
ever, can far surpass even the 
recent 20 percent-plus annual 
gains in major stock market 
indexes. 

The paradox in bull mar- 
kets is that they are driven by 
buyers, yet benefit only people 
with something to sell. That 
distinction is particularly 
relevant today because, 
thanks to relaxed securi- 
ties regulations and devel- 
opments on the Internet, 
taking an enterprise public 
by selling stock is feasible for 
more small businesses than 
ever before. 

Intoxicating Potential 

The microbrewery indus- 
try illustrates the new possibil- 
ities. Microbrewery initial pub- 
lic offerings (IPOs) are not 
necessarily typical, but several 
have been highly successful. Re- 
member that in this context, suc- 
cess means delivering gains to the 
owners who take a business public, 
not necessarily to investors who 
buy shares from them. 

In the past two years, share 
prices of several microbreweries 
soared following IPOs, then re- 
treated sharply. Yet the pre-IPO 
owners secured tremendous gains 
by selling shares for many times 
what they paid for their own. 

Regardless of what happens to 
the market price of the stock after- 
ward, they have locked in their 


Jon Newberry writes regularly 
for the ABA Journal. 


gains because the company, which 
the original investors typically still 
control, ends up sitting on a pile of 
fresh cash to invest in productive 
assets. 

Oldenberg Brewing Co. in Fort 
Mitchell, Ky., is a case in point. In 
ten years of beer production, its ca- 
pacity was never reached and the 
business failed to make a profit. 

In June 1995, the assets were 
bought by a subsidiary of an invest- 


ment company led by David Heid- 
rich, a lawyer and, at the time, Old- 
enberg’s general manager and the 
brewery owner’s son-in-law. The 
group paid $500,000, borrowed 
against brewery assets. 

In November, Heidrich’s Old- 
enberg Brewing Co. began an IPO 
of 800,000 new shares for $2.45 
each, seeking to raise nearly $2 mil- 
lion. The offering was a resounding 
success as 2,000 beer aficionados 
bought it out in six weeks. Most 
bought the minimum individual 
subscription of 200 shares for $490. 

At the close of the offering, 
Heidrich’s group still owned 62 per- 
cent of the shares. It had paid 19 
cents per share for its stake only 


months before and now owned 
shares worth five times that much 
based on the company’s tangible 
book value that included net cash of 
$1.8 million from the stock offering. 

That is a 400 percent gain in 
less than a year based on book val- 
ue and a 1,200 percent gain based 
on the IPO price — either way a per- 
formance few stock pickers could 
hope to match even in the best of 
bull markets. 

Heidrich credits the success to 
two main factors: a large number of 
people with an affinity for specialty 
beer; and Oldenberg’s history as 
a going concern, albeit one with “a 
less-than-stellar track record.” 

Though microbreweries have 
launched a number of successful 
IPOs, they are not unique. Heidrich 
speculates that similar success can 
be had with other products that 
arouse intense consumer loyal- 
ties — such as golf-related products, 
ice cream or coffee. 

Tricky Business 

Finding and buying into busi- 
nesses that are good candidates for 
public offerings is complicated. 

William D. Evers, a partner at 
San Francisco-based Miller, Mail- 
liard & Culver who handles such 
offerings, says catalog sales com- 
panies are naturals because they 
have lists of prospective investors 
already in hand — their own custom- 
ers. Also, ventures that facilitate 
IPOs and innovative financing may 
be good investments themselves be- 
cause IPO demand is so great, he 
says. 

Don Jones, a founder of Pres- 
tige IPO, an Arcadia, Calif., firm 
that assists companies in IPOs, 
suggests that investors interested 
in pre-IPO opportunities contact 
companies such as his for leads. 
IPO advisers often know of compa- 
nies seeking capital that are not yet 
ready to go public, he says. 

Although there is a downside 
— opportunities may be hard to 
find, liquidity is severely limited, 
and risks are far greater than with 
exchange-listed stocks — investing 
in a venture with IPO potential can 
be worth exploring if an investor 
can face losing everything without 
losing sleep. ■ 



Businesses whose products inspire consumer 
loyalty, such as specialty beers, look good to 
investors who buy before the stock goes public. 
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The Journey Continues 

Savoring past gains, minorities commission braces for tough work ahead 




BY JAMES PODGERS 

T he Commission on Op- 
portunities for Minorities 
in the Profession marked its 
first decade during the ABA 
Midyear Meeting in San An- 
tonio by measuring its ac- 
complishments so far against 
the work still to be done to 
bring racial equality to the 
practice of law. 

And while the legal pro- 
fession has moved toward 
racial equality in the past 10 
years, speakers at programs 
sponsored by the commission 
during the meeting asserted 
that the group is unlikely to 
be able to go out of business 
anytime soon. 

The hard-won gains of 
past years actually may have 
been the easy part, acknowl- 
edged the chair of the com- 
mission, Bernice B. Donald, a U.S. 
District Court judge in Memphis, 
Tenn. 

“Things were so stark, and the 
situation was so dire that efforts 
were monumental and momentous,” 
she said in an interview, “and the 
progress was dramatic. But now the 
barriers are not as overt, and the 
progress isn’t as easy, and strate- 
gies for reaching the goal aren’t 
as clear.” 

Now, Donald added, “We’re 
down to the real hard work of 
achieving justice and equality.” 

As Donald and other speak- 
ers pointed out, the numbers 
showing minority lawyers — or the 
lack of them — starkly describe 
the continuing gap in racial bal- 
ance in the legal profession. 

Waving a bar chart showing 
the profession’s makeup, Con- 
stance L. Rice, western regional 
counsel for the NAACP Legal De- 
fense and Educational Fund in Los 
Angeles told one gathering, “you 
would need the Hubble telescope” 
to see the levels for black, Hispan- 
ic and Asian American lawyers. 

Indeed, the numbers are not 
encouraging. According to the 
1990 U.S. census, whites made 
up 92.5 percent of the legal pro- 


Bernice Donald: "Now the barriers are not as overt." 


fession. Meanwhile, 3.3 percent of 
the nation’s lawyer population was 
African American, 2.5 percent was 
Hispanic, 1.4 percent was Asian 
American or Pacific Islander, and 
0.1 percent was American Indian. 


That pattern will not change 
unless there is a significant 
breakthrough in law school ad- 
missions for minorities, accord- 
ing to Donald and other partici- 
pants at minorities commission 
programs. 

“The greatest task is getting 
people of color into law school,” 
said Rennard Strickland, dean of 
Oklahoma City University School 
of Law. “When you have one black, 
one Hispanic, one Native Ameri- 
can and maybe two Asian Ameri- 
cans in a class, you just don’t 
have the kind of legal education 
opportunity necessary to assure 
diversity.” 

A key to the problem, Strick- 
land said, is using the Law School 
Admission Test as a basis. “We 
admit people to law school who 
will succeed in the first year of 
law school.” Instead, he said, “We 
have to create an environment 
that is more reflective of what we do 
[as lawyers] and better personifies 
our values” as a profession. 

Green Revolution 

Meanwhile, minority lawyers 
must seek to make 
their advancement 
in the legal profes- 
sion a matter of 


Award winners are 
(left to right, back 
row) Cruz Reynoso, 
Harry Pearce, 
Rennard Strickland; 
(seated) Drew Days I 
Dale Minami and 
Sandra Madrid. 


Six Win Spirit of Excellence Awards 


The ABA Commission on 
Opportunities for Minorities in the 
Profession honored the following 
recipients of its Second Annual Spirit of 
Excellence Awards at a luncheon during 
the midyear meeting: 

• Ham' J. Pearce, who received 


the corporate award for his key role as 
vice chair of General Motors Corp. in 
setting the company's progressive 
policies in the area of diversity. 

• Sandra Madrid, assistant dean at 
the University of Washington School of 
Law in Seattle, who received the 
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economics, the speakers main- 
tained. 

“The color green is the most 
important one at law firms. Green 
is the one that speaks,” said Debra 
A. Chong, a partner at Luce, For- 
ward, Hamilton & Scripps in San 
Francisco. 

Economic value to the firm al- 
so becomes a “ticket to freedom,” 
Chong said, so lawyers of color can 
choose the types of cases they want 
to work on and who they want to 
work with, and perhaps leave the 
firm to pursue other options. 

Minority lawyers should not 
limit themselves to building busi- 
ness within their own groups, said 
Donald, but they can help their firms 
“look at the client market more in- 
clusively.” 

“Many firms haven’t looked at 
the total ethnic community. The 
market is changing demographic- 
ally,” Donald pointed out. 

The ABA must continue to 
push the legal profession toward 
full equality, said Donald, an effort 
in which the minorities commis- 
sion will continue to play a key 
role. 

Donald is heartened that the 
ABA has “institutionalized diver- 
sity” by assuring a greater minor- 
ity presence on its key governing 
bodies, especially the Board of Gov- 
ernors and the Nominating Com- 
mittee, which selects association of- 
ficers and board members. 

“That is so significant,” she 
said. “Once there’s an institutional- 
ized commitment to diversity, it’s 
hard to go back.” ■ 


inspiration award for her highly 
successful efforts to recruit minority 
students. 

• Drew S. Days III, a former U.S. 
solicitor general now on the Yale Law 
School faculty in New Haven, Conn. 

• Dale Minami, a partner at 
Minami, Lew & Tamaki in San Francisco 
who has been a leading advocate on 
behalf of Asian Pacific Americans. 

• Cruz Reynoso, a former justice 
of the California Supreme Court who now 
teaches at UCIA School of Law and 
serves as vice chair of the U.S. 
Commission on Civil Rights. 

• Rennard Strickland, dean of the 
Oklahoma City University School of Law, 
who has played a leading role in bringing 
American Indian law to the university 
curriculum. 


Anderson on the Ticket 

President-elect nominee hopes to ‘refresh’ lawyers 


What does it take to be ABA 
president? It does not hurt to have 
a fascination with airports, knowl- 
edge of the inner workings of ABA 
politics, and a willingness to give 
enough speeches to exhaust a 
motivational speaker. 

But the most important 
qualifications for the ABA 
presidency may be a commit- 
ment to public service and a 
belief in the underlying nobil- 
ity of the practice of law, ex- 
plained Philip S. Anderson of 
Little Rock, Ark., after being 
nominated to head the associ- 
ation for a one-year term 
starting in August 1998. 

A Noble Outlook 

“I’m interested in doing 
more than just practicing law,” 
Anderson told reporters at 
the midyear meeting before 
being formally introduced to 
the House of Delegates, which 
he chaired from 1992 until 
1994. 

“I’m interested in making 
a difference in my time,” he 
said. “I think the profession is 
a noble calling and includes 
a component with a require- 
ment for public service.” 

Anderson hopes that mes- 
sage will “refresh” younger lawyers, 
in particular. “Too many young 
lawyers are dispirited and dis- 
heartened in the practice of law,” 
he observed. 

Following his selection by the 
ABA Nominating Committee in San 
Antonio, Anderson, who ran unop- 
posed, is virtually guaranteed to be 
elected by the House in August at 
the annual meeting in San Francis- 
co. After serving a year as presi- 
dent-elect, he will follow Jerome J. 
Shestack of Philadelphia into the 
presidency at the close of the 1998 
annual meeting in Toronto. 

Anderson is a partner at Wil- 
liams & Anderson in Little Rock, 
where he practices corporate and 
First Amendment law. 

Chief among Anderson’s goals 
as ABA president will be contin- 
uing the association’s efforts to 
obtain access to justice for all 
Americans, including fending off 
persistent threats in Congress to 


the Legal Services Corp., and erad- 
icating the “bitter weeds of racial 
and gender bias.” 

Anderson also intends to main- 
tain the ABA’s support for an inde- 


pendent judiciary and to combat po- 
litical attacks on judges, which 
were particularly vehement during 
the 1996 elections. Current ABA 
President N. Lee Cooper of Birm- 
ingham, Ala., appointed the Com- 
mission on the Separation of Pow- 
ers and Judicial Independence last 
year to study the issue. 

Addressing the House, Ander- 
son said, “An independent judici- 
ary is an essential component to a 
free society. We must institutional- 
ize this message so it will become 
unacceptable behavior to attempt 
to intimidate our judges.” 

Speaking at his news confer- 
ence on issues relating to the judi- 
ciary, Anderson predicted that 
cameras would be in every court- 
room in the nation within 25 years. 

“The law is so important to 
everyone’s life that I think the pub- 
lic has a right to see what goes on in 
the courtroom,” he said. 

— John Gibeaut 



Philip Anderson: Plans to make 'a difference.' 
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Mediation— Not tor Adults Only 

ABA launches school-based dispute resolution project in 13 cities 



N. Lee Cooper encourages San Antonio students to avoid conflict and seek peaceful solutions. 


gram, launched with a mock dem- 
onstration of mediation techniques 
by San Antonio high school students 
during the association’s midyear 
meeting. 

San Antonio is one of 13 cities 
around the country where Project 
Out-Reach is being launched. 

Under the program, jointly 
sponsored by the Section of Tort 
and Insurance Practice, the Section 
of Dispute Resolution, and the 
Young Lawyers Division, ABA vol- 
unteers trained in conflict resolu- 
tion techniques are helping students 
set up and run their own school- 
based peer mediation programs. 

The project also is being start- 
ed at schools in Atlanta; Chicago; 
Columbia, S.C.; Denver; Hartford, 
Conn.; Milwaukee; Minneapolis; 
Philadelphia; Phoenix; Portland, 
Ore.; St. Louis; and Tampa, Fla. 

ABA President N. Lee Cooper 
of Birmingham, Ala., who helped 
kick off the program in conjunction 


that we are all horrified by the re- 
ports of violence in our schools,” 
Cooper said. “School days should be 
centered on learning, not conflict 
and violence.” 

Project Out-Reach got a high- 
placed plug from Attorney General 
Janet Reno, who met with a team 
of student mediators from the high 
school before participating in an 
advanced mediation symposium 
sponsored by the Dispute Resolution 
Section. 

Speaking at the school, Reno 
described mediation as one of the 
Justice Department’s highest prior- 
ities. She also praised the Dispute 
Resolution Section for its leader- 
ship in advancing the legal sys- 
tem’s use of mediation. 

“You have made lawyers prob- 
lem solvers; you have made lawyers 
peacemakers,” she said. 

But “dispute resolution is not 
just a tool for lawyers,” Reno added. 
“Dispute resolution, when done 


A Choice lo Help Children 

Cooper also used the oc- 
casion to challenge state and 
local bar organizations to be- 
come more involved in child 
welfare matters. He is asking 
state and local bar officials to 
sign a seven-point pledge to 
make the quality of legal rep- 
resentation in judicial pro- 
ceedings involving children 
and their families a top pri- 
ority. 

“The future is not tech- 
nology, and it’s not the Inter- 
net,” Cooper explained. “The 
future is the children of 
America.” 

Covering other issues 
with reporters, Cooper reiter- 
ated his opinion that the O.J. 
Simpson case should have no bear- 
ing on the public’s perception of the 
legal profession. 

Both Simpson trials were such 
aberrations, Cooper said, that if 
popular novelist John Grisham 
himself had written the plot it 
would have been rejected by pub- 
lishers for being “too fanciful.” 

More telling, Cooper said, are 
the results of a recent Consumer 
Reports survey, which indicated 
that 74 percent of respondents who 
have used a lawyer expressed satis- 
faction with the services they re- 
ceived. 

“The image of lawyers has to 
be recaptured one client at a time,” 
he said. 

Cooper also extolled the bene- 
fits of arbitration, another type of 
dispute resolution that is an alter- 
native to the courts. 

“Anything that can lead to an 
early resolution of a dispute is good 
for the system,” he said. ■ 


BY MARK HANSEN 

It works for “grownup” legal 
disputes, so why not try using me- 
diation to settle schoolyard conflicts 
before they have a chance to esca- 
late into violence? 

That is the thinking behind the 
ABA’s new school mediation pro- 


with the mock demonstration at 
San Antonio’s Winston Churchill 
High School, said the aim is to use 
the skills and talents of lawyers as 
problem solvers to help students 
find peaceful solutions to their dis- 
putes at a time when juvenile vio- 
lence is on the rise. 

“I think it goes without saying 


properly, is a tool for each and 
every American.” 

Cooper was so impressed by 
the student mediators at Winston 
Churchill High that he was still 
talking excitedly about Project Out- 
Reach at a briefing with reporters 
the next day. 

“I think it’s a wonderful pro- 
gram,” the president said of 
the project. “And I think it 
will end up saving thousands 
of young lives.” 


material 
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Ins and Outs of Getting Along 

Good people skills make for better lawyering, speakers advise 


Navigating the modern work- 
place sometimes can seem akin to 
playing hopscotch in a minefield — 
one false move, and a career can be 
blown to smithereens. 

And for lawyers, who must ne- 
gotiate the difficulties of meeting 
clients’ expectations along with the 
demands of colleagues and oppos- 
ing counsel, the task can seem dou- 
bly challenging. 

But there are ways to deal posi- 
tively with skeptical clients and can- 
tankerous adversaries, San Fran- 
cisco lawyer Harrison Sheppard 
assured listeners at a midyear meet- 
ing program sponsored by the Gen- 
eral Practice, Solo and Small Firm 
Section. 

Sheppard and fellow speaker 
Douglas G. O’Brien of New York 
City formed Alaythia Inc. to train 
lawyers in providing less costly and 
more satisfying services to clients. 
The company name is derived from 
Greek words meaning “remember- 
ing the truth.” 

The secret, they said, is to ap- 
proach cases with a problem-solv- 
ing attitude rather than as an ad- 
versary. 

This involves not only treating 
clients with dignity and respect but 
letting them know what to expect. 


In the case of a difficult client, it 
also may require an assertion of the 
lawyer’s role in no uncertain terms. 

“You’re conveying to the client 
that you’re the one who’s in control, 
and you’re the one who’s going to 
manage this affair,” O’Brien said. 
“The more you edu- 
cate your client about 
the system and how it 
works, the easier your 
life is going to be.” 

Sheppard said the 
secret to dealing effec- 
tively with belligerent 
opposing counsel actu- 
ally may involve look- 
ing at the case from 
that lawyer’s point of 
view. 

“You cannot settle 
a difficult suit without 
a full appreciation of the goals of the 
other side,” he said. “You can some- 
times turn a Rambo litigator into an 
ally in solving the problem.” 

Awareness in the Office 

While clients and opposing 
counsel can create difficulties for 
lawyers outside the office, the con- 
tinuing search for gender equality 
and harmony is one of the key is- 
sues inside the office. 


Women lawyers need to learn 
how to avoid becoming ensnared in 
“gender traps” at the office, ad- 
vised Denver author and motiva- 
tional speaker Judith Briles at a 
workshop sponsored by the Na- 
tional Association of Women Law- 
yers. 

Both women and 
men must be able to iden- 
tify so-called “saboteurs” 
those who try to under- 
mine a co-worker’s in- 
tegrity through gossip 
and back-stabbing. Those 
types of people usually 
have low self-confidence, 
Briles said, so a display 
of self-assurance can do 
much to ward off such 
sniping. 

“When you grow and 
build on your confidence level, 
you’re not as much fun to attack,” 
Briles said. “It literally rolls off 
your back.” 

Another trap is continually al- 
lowing superiors to pile on the 
work, said Briles. “You can’t do it 
all,” she pointed out. “You need to 
understand the value of saying no. 
If you never say no, your yeses be- 
come worthless.” 

— John Gibeaut 



Author Judith Briles 


Judicial Tightrope 

Judges seek more guidance on ‘real-life’ ethics 


Judges are well aware that they 
walk an ethics tightrope leading far 
from the courtroom, but the difficul- 
ties of finding where the line ends 
can leave them struggling to balance 
their rights as private citizens with 
the obligations of judicial conduct. 

Finding that balance was the 
topic of the Second Annual State 
Bench and Bar Conference, co-spon- 
sored by the Judicial Division and 
the Section of Litigation and held 
during the midyear meeting. 

Leading the discussion, Ed- 
mund Spaeth Jr., director of the Ju- 
dicial Education Program at the Uni- 
versity of Pennsylvania Law School 
in Philadelphia, noted that a judge’s 
personal behavior away from the 
courthouse is governed to an extent 


by federal or state regulations based 
on Canon 2 of the ABA Model Code 
of Judicial Conduct, which in essence 
states that a judge should avoid both 
impropriety and the appearance of 
it in all of his or her activities. 

But how that prohibition ap- 
plies to real-life situations is a diffi- 
cult question that judges confront on 
a daily basis, according to Spaeth. 

Sometimes, he said, judges do 
not get much guidance from codes 
or authorities. Spaeth recalled the 
resignation of U.S. Supreme Court 
Justice Abe Fortas in 1969 after 
questions were raised about his 
business relationship with a former 
client who was subsequently con- 
victed of securities law violations. 

At the time, Fortas claimed 


that honoraria he received (but later 
returned) were in accordance with 
normal practice of judges. Following 
Fortas’ resignation, Spaeth said, an 
ABA committee issued an informal 
opinion finding that his conduct had 
been “clearly contrary” to the judi- 
cial canons then in effect. But, added 
Spaeth, the opinion offered no analy- 
sis or explanation of exactly what 
Fortas had done wrong. 

Current judicial conduct provi- 
sions can be just as vague, said 
Spaeth, who offered two hypotheti- 
cal examples of off-the-bench con- 
duct that may or may not violate the 
Judicial Conduct Code: a trial judge 
who belongs to a gun-rights orga- 
nization; and a flamboyant, outspo- 
ken, motorcycle-riding appeals court 
judge in the midst of a bitter divorce. 

“These are obviously matters 
of enormous difficulty,” Spaeth said, 
“but you won’t find the answers in 
the code.” — Mark Hansen 
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Same Words, Different Meanings 

Affirmative action debate is rife with views on how to achieve equality 


The differing sides in the 
growing debate over the future of 
affirmative action rely on similar 
vocabularies. Both sides speak of 
a colorblind society 
and of equal oppor- 
tunity. Both deplore 
racism and gender 
discrimination. 

The two sides, 
nevertheless, remain 
miles apart on how 
best to assure that 
there are equal op- 
portunities for a 
good education and 
jobs, a point made 
clear during a mid- 
year meeting pro- 
gram sponsored by 
the Multi-Cultur- 
al Women Attor- 
neys Network with 
the ABA Commis- 
sion on Opportuni- 
ties for Minorities 
in the Profession and the Commis- 
sion on Women in the Profession. 

The forum focused on last 
year’s key battles in the affirmative 
action struggle: a rejection of the 
use of racial preferences in admis- 
sions at the University of Texas 
School of Law in the decision in 
Hopwood v. Texas, 78 F.3d 932, by 
the 5th U.S. Circuit Court of Ap- 
peals based in New Orleans; and 
voters’ passage of the California 
Civil Rights Initiative to amend the 
state constitution to forbid the gov- 
ernment from using programs “con- 
scious” of race and gender. 

“It’s just inconceivable that 
you could have real diversity with- 
out injecting a racial element,” said 
Samuel Issacharoff, the Texas law 
professor who unsuccessfully de- 
fended the school’s affirmative ac- 
tion program in court. 

But applying affirmative ac- 
tion principles when students reach 
law school is like “rearranging the 
deck chairs on the Titanic,” said 
John N. Doggett, a lawyer and tele- 
vision personality in Austin, Texas. 
Lack of opportunity is too deeply 
rooted in schools at lower levels for 
affirmative action to make any dif- 
ference at the college level, Doggett 
maintained. 

Affirmative action’s greatest 


evil, Doggett said, is that it instills 
in minority children the notion that 
without it, they cannot compete 
with whites. 

Rather than 
using race as the 
basis for affirm- 
ative action, he 
suggested that a 
more equitable 
system would en- 
compass criteria 
such as social and 
economic status, 
as well as the 
educational back- 
ground of an ap- 
plicant’s parents. 

While Hop- 
wood is only law 
in the 5th Cir- 
cuit, which en- 
compasses Tex- 
as, Louisiana and 
Mississippi, its ef- 
fect already has 
been felt in universities outside the 
circuit, according to Judith A. Win- 
ston, acting undersecretary of the 
U.S. Department of Education. 

“The decision, I think, has had 
a chilling effect on the willingness 
of these institutions to engage in 
voluntary affirmative action pro- 
grams,” she said. 

At the same time, the Clinton 


administration has proceeded cau- 
tiously in pursuing its commitment 
to policies emphasizing diversity, 
Winston acknowledged. ‘We should 
try hard not to bring harm or bur- 
den the so-called innocent by- 
stander,” she said. 

In California last November, 
54 percent of the state’s voters ap- 
proved the California Civil Rights 
Initiative. A month later, a federal 
judge enjoined the state from en- 
forcing the constitutional amend- 
ment. Coalition for Economic Equi- 
ty v. Wilson, 946 F. Supp. 1480 (N.D. 
Cal.). 

The amendment would not 
eliminate affirmative action, just 
preferential treatment, said Jen- 
nifer L. Nelson of Sacramento, Cal- 
if., executive director of the Ameri- 
can Civil Rights Institute, which 
supported the measure. Rejecting 
claims by opponents that the cam- 
paign for the measure carried racist 
overtones, she said, “These issues 
were discussed in the most respon- 
sible way possible.” 

On the other side is San Fran- 
cisco public interest lawyer Irma D. 
Herrera, who said, “I am a benefi- 
ciary of affirmative action. The rea- 
son we need affirmative action is 
because simply saying it’s illegal to 
discriminate wasn’t doing the job.” 
— John Gibeaut 


TIPS Initiates Travelers Aid 


In an effort to make its 
services more accessible to 
members, tbe ABA Section of Tort 
and Insurance Practice is 
introducing a travel scholarship 
to support qualified lawyers 
attending association meetings. 
The program is funded by TIPS in 
conjunction with the International 
Risk Management Institute, a 
national publisher of insurance 
and risk management services. 

At the ABA Midyear 
Meeting, IRMI President Jack 
Gibson (left) presented a check 
for $16,000 to TIPS Chair Robert 
E. Hirshon of Portland, Maine. 
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Alien-Criminals Sent Packing 

Immigration lawyers face new woes with tough deportation law 


BY JOHN GIBEAUT 

Criminal activity always has 
been extra risky for aliens in this 
country. If convicted, they face the 
prospect of being deported once they 
finish serving prison sentences. 

Now, under new federal legis- 
lation, deportation is likely to hang 
even heavier over the heads of aliens 
convicted of crimes and their law- 
yers, suggested panelists at a pro- 
gram sponsored by the Section of 
Criminal Justice during the ABA 
Midyear Meeting. 


The Illegal Immigration Re- 
form and Immigrant Responsibili- 
ty Act was signed in September by 
President Bill Clinton amid the elec- 
tion year backlash against tolerant 
immigration policies. 

“It’s very bleak,” said Barbara 
Hines, an immigration lawyer in 
Austin, Texas. “This bill has severe- 
ly limited what immigration lawyers 
and criminal [defense] practitioners 
can do to protect their clients.” 

The law wipes out protection 
from deportation for some legal 
permanent residents convicted of 
certain crimes, including drug pos- 
session and firearms offenses, re- 
gardless of whether the convictions 
occurred in state or federal court. 
The act also expands the list of ag- 
gravated felonies, such as murder 
and drug trafficking, that automat- 
ically result in deportation, and so- 
called crimes of “moral turpitude,” 
typically involving fraud or deceit, 


that also may be grounds for depor- 
tation. 

Crimes added to the list that 
may trigger deportation include do- 
mestic violence, stalking, child 
abuse, neglect and abandonment, 
as well as violation of domestic vio- 
lence-related protection orders. 

The act also widens the defini- 
tion of a conviction to cover cases in 
which courts have imposed sus- 
pended sentences, deferred or with- 
held adjudication, and even those 
in which defendants have entered 
no-contest pleas. 


Moreover, the panelists said, 
the law is retroactive, so aliens may 
now be subject to deportation for 
convictions or pleas in past cases 
that did not affect their status at 
the time. Because resident status is 
a civil matter, the constitutional pro- 
hibition against ex post facto laws 
does not apply. 

In the wake of these provi- 
sions, “The criminal [defense] bar 
now is really faced with the ques- 
tion of whether they’re going to rep- 
resent aliens — legal or illegal,” said 
Robert Shivers, an immigration law- 
yer in San Antonio. 

Looking for Wiggle Room 

Still, there may be some wiggle 
room for criminal defense lawyers 
under the new law, according to 
panelists. 

The first thing a lawyer should 
do in defending an alien in a crimi- 
nal case is determine the client’s 


citizenship and immigration status. 
It may be possible, for example, for 
a client bom outside this country to 
claim U.S. citizenship if at least one 
parent was a citizen. 

If the client is not a citizen, the 
lawyer should explain the possible 
immigration consequences of a crim- 
inal conviction. Some state courts 
have held that failure to do so can 
constitute ineffective assistance of 
counsel. 

And the lawyer never should 
enter into a plea arrangement with- 
out fully determining its effect on the 
client’s ability to remain in the 
United States. In some cases, 
pretrial diversion programs 
and record expunction may 
ward off immigration problems. 

When exploring plea op- 
tions, the lawyer should strive 
for a deal that allows the cli- 
ent to plead to a charge that 
does not trigger possible de- 
portation. This can be tricky, 
especially for crimes of moral 
turpitude, which are subject to 
varying statutory definitions. 
Passing bad checks, for exam- 
ple, may be a crime of moral 
turpitude in some jurisdic- 
tions but not others. 

A defendant convicted in 
a federal criminal case may be 
able to persuade the sentenc- 
ing District Court judge to take con- 
current jurisdiction over the defen- 
dant’s immigration status, which 
would give the alien defendant the 
right to counsel as part of a crimi- 
nal proceeding. Right to counsel is 
not guaranteed in civil deportation 
proceedings. Potential advantages 
for defendants can include reduced 
sentences in exchange for speedier 
deportation. 

While immigration has been a 
hot issue in Texas and other border 
states, panelists said that criminal 
defense lawyers in places like Iowa 
soon may be faced with similar mat- 
ters. That is because the new law 
mandates that each state have at 
least 10 immigration officers. 

“These people have to figure 
out something to do, so you all will 
have those kinds of cases, not just 
us border folks,” said criminal de- 
fense lawyer Tova Indritz of Albu- 
querque, N.M. ■ 



In the ongoing effort to stem illegal immigration from Mexico, a U.S. Border Patrol agent 
tracks a group of people trying to enter into San Diego County, Calif. 
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Line In and nine Up Your Skills 

Lawyers Communication Network will transform how lawyers learn 



BY ROBERT A. STEIN 


Through the 
ease of satellite 
and computer 
technologies, 
ABA members 
can get legal 
education 
programming 
at home and at 
the office. 


Each month in this column I have an 
opportunity to highlight one of the many 
excellent programs of the American Bar 
Association. This month I am pleased to 
describe one of our newest and most ex- 
citing programs, the Lawyers Communi- 
cation Network. LCN will enable us to 
communicate more effectively with our 
members and better serve their needs for 
information and education. 

Scheduled for launch in mid-1997, 
LCN will use state-of-the-art satellite 
and computer technologies to deliver a 
variety of video and online programming 
and data, including CLE and Internet- 
based information, directly to lawyers in 
their offices and homes. 

Initially we will focus on delivery of 
continuing legal education and practice- 
specific information, produced by video- 
taping the excellent CLE programs pre- 
sented at our annual and midyear 
meetings and at other section meetings. 

The Best of CLE 

These CLE seminars are superb — 
featuring the lawyers who argued the 
leading case, wrote the new statute or 
otherwise made the law, describing the 
significance of the new developments. 

Each week subscribers will receive 
five hours of original CLE programming 
and five hours of repeat CLE program- 
ming. Programs will be shown at conve- 
nient times, and will rotate and repeat so 
that subscribers will have multiple op- 
portunities to see or tape a specific pro- 
gram. Members will receive a monthly 
program guide, and program highlights 
also will appear in the ABA Journal. 

In subsequent phases of the LCN de- 
velopment, we plan to offer a daily legal 
news program, reporting cases to be ar- 
gued that day in the Supreme Court, de- 
tailing other major court decisions and 
new legislation, and describing develop- 
ments of interest to the profession. 

At an early date, we plan to offer re- 
mote registration for ABA and section 
meetings, so that subscribers will be able 
to view these meetings in live time from 
their offices via pay-per-view. Subscrib- 
ers will receive written CLE course ma- 
terials via electronic delivery from the 
LCN Internet site or by fax on demand. 

In addition to ABA programs, LCN 
participants will be able to purchase sub- 
scriptions to entertainment programs 
and financial information from Data 
Broadcasting Corp., the ABA’s vendor 
partner. As an added benefit, anything 


now available through online services 
can be brought through the LCN satellite 
network at higher speeds and faster 
download times than now available 
through standard telephone technology, 
including access to the Internet and to 
such databases as Westlaw and Lexis- 
Nexis. 

Wave of the Future 

In the years ahead, we expect the 
Lawyers Communication Network will 
become one of the primary ways in which 
we communicate with lawyers through- 
out the United States. 

From our market research studies, 
we believe the network will be of special 
interest and value to solo and small-firm 
practitioners, who often are unable to 
participate in educational programs and 
ABA meetings because they do not have 
the support staff necessary to leave their 
offices for several hours or days. 

After considerable research, Data 
Broadcasting Corp., a leading provider of 
real-time market information based in 
Jackson, Wyo., was chosen as the ABA’s 
vendor partner based on its technical 
and marketing expertise. 

A subsidiary of Data Broadcasting, 
Broadcast International will actually 
serve as the network manager. It will 
market 18-inch satellite dishes, receiv- 
ing components and programming sub- 
scriptions to lawyers. The ABA subscrip- 
tion program will be priced to encour- 
age ABA membership, with a strong fi- 
nancial break for solo and small-firm 
practitioners. 

Rolland Grefe, chair of our Board of 
Governors committee overseeing this 
project, and Bill Hamblin, LCN staff di- 
rector, have provided outstanding leader- 
ship in making this exciting new pro- 
gram a reality. Our sections, which will 
provide the quality CLE programming 
that is key to the success of LCN, have 
enthusiastically supported every phase 
of the LCN network planning. 

Our goal is to have a small satellite 
dish in virtually every law firm in the 
United States in order for us to commu- 
nicate instantaneously with the lawyers 
of America. 

Thus, the Lawyers Communication 
Network will enable lawyers to interact 
with the association from the conve- 
nience of their homes and offices, while 
receiving the most up-to-date informa- 
tion possible about the law and the legal 
profession. ■ 
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ABA Leadership Tapped 

New president-elect, Board of Governors nominees 


The Nominating Committee of the ABA House of Delegates selected 
candidates for president-elect and 12 seats on the Board of Governors in 
February at the association’s midyear meeting in San Antonio, Texas. 

The House will vote on the nominees in August at the annual meeting 
in San Francisco. 

If elected by the House, the president-elect nominee will serve one 
year as president-elect starting at the close of the 1997 annual meeting and 
will become president at the close of the 1998 annual meeting in Toronto. 

The nominees for the district and member-at-large seats on the Board 
of Governors will serve three-year terms starting at the end of the 1997 an- 
nual meeting. 


PHILIP S. ANDERSON 

(nominated for president-elect) is a 
partner at Williams & Anderson 
in Little Rock, Ark. He was a mem- 
ber of the Board of Governors, 
1990-94. He was a member of the 
House of Dele- 
gates, 1979-94, 
and chaired the 
House, 1992-94. 
He has chaired 
the ABA Coali- 
tion for Justice 
since 1994. He 
is a past chair 
of the Standing 
Committee on 
Continuing Education of the Bar 
(1987-90) and the Section of Legal 
Education and Admissions to the 
Bar (1988-89). Anderson received 
his LL.B. from the University of 
Arkansas School of Law in 1959. 

H. ROBERT FIEBACH 

(nominated to represent District 3 
on the Board of Governors) is a 
member of Cozen and O’Connor 
in Philadelphia. 
He has been a 
House of Dele- 
gates member 
since 1992. Fie- 
bach was the 
1994-95 presi- 
dent of the Cau- 
cus of State Bar 
Associations as 
well as 1993-94 
president of the Pennsylvania Bar 
Association. He chaired the Stand- 
ing Committee on Lawyers’ Pro- 
fessional Liability, 1994-95. He 
chaired the Judicial Performance 
Committee of the Judicial Division’s 
Lawyers Conference, 1989-91. He re- 
ceived his LL.B. from the University 


of Pennsylvania Law School in 1964. 

CLARENCE W. “ACE” 

WALKER (District 5) is a partner 
at Kennedy Covington Lobdell & 
Hickman in Charlotte, N.C. Walk- 
er has been a 
| House of Dele- 
■ gates member 
since 1980. He 
| nSgdMrr jgm was chair of the 
Standing Com- 

i / - .Syr | mittee on Con- 
; stitution and By- 
.4^ laws, 1991-94, 
M wV and the Special 
Committee on 
Governance, 1992-95. He is a past 
president of the North Carolina Bar 
Association (1978-79). He received 
his LL.B. from Duke University 
School of Law in 1955. 

JAMES E. McDANIEL (Dis- 
trict 9) is a member of Lashly & 
Baer in St. Louis. He was a mem- 
ber of the House of Delegates, 1976- 
80 and 1984-92. He chaired the 
Judicial Division’s Lawyers Confer- 
ence, 1985-86. He is a past presi- 
dent of The Mis- 
souri Bar (1981- 
82) and the Bar 
Association of 
Metropolitan St. 

Louis (1972-73). 

McDaniel re- 
ceived his J.D. 
from Washing- 
ton University 
School of Law 
in 1959. 

JOANNE M. GARVEY (Dis- 
trict 14) is a partner at Heller, 
Ehrman, White & McAuliffe in 
San Francisco. She has been a 





member of the House of Delegates 
since 1979 and has chaired the 
California delegation since 1989. 
Since 1994, she 
has been chair 
of the Standing 
Committee on 
the Delivery of 
Legal Services. 

She is a past 
chair of the 
Standing Com- 
mittee on Legal 
Aid and Indi- 
gent Defendants (1988-91). Garvey 
was vice president of the State Bar 
of California in 1974 and president 
of the Bar Association of San Fran- 
cisco in 1981. She received her J.D. 
in 1961 from the University of Cal- 
ifornia-Berkeley School of Law at 
Boalt Hall. 

SETH ROSNER (District 15) 
is a solo practitioner in Greenwich, 
N.Y. He has served nine years in 
the House of Delegates. He has 
chaired the Standing Committee on 
Lawyer Compe- 
tence since 1995. 
He was chair 
of the Standing 
Committee on 
Professionalism, 
1992-95. Rosner 
chaired the Sec- 
tion of General 
Practice, 1980- 
81. He was a 
founding director and past presi- 
dent of the Association of Profes- 
sional Responsibility Lawyers. He 
received his J.D. from Columbia 
University School of Law in 1955 
and his LL.M. from New York Uni- 
versity School of Law in 1960. 




HERBERT J. BELGRAD 

(District 16) is a partner at Kap- 
lan, Heyman, Greenberg, Engel- 
man & Belgrad in Baltimore. He 

was a member 

of the House of 
Delegates, 1982- 
96. Belgrad is a 
past president 
of the Metropol- 
itan Bar Lead- 
ers Conference 
(1984-85), the 
Maryland State 
Bar Association 

(1985-86) and the Bar Association 
of Baltimore City (1981-82). Bel- 
grad chaired the board of the 
Maryland Legal Services Corp., 
1986-89. He received his LL.B. 


Si 
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Two Important Supplemental Plans 
That May Be Missing in Your 
Financial Strategy: 


I E-Endorsed: 

©Accidental Death & 
Dismemberment Plan 
with up to 




Accident Protection 

AND 

© Hospital Money Plan 

with up to 

$200 a Day, $1,400 a Week, 
$6,000 a Mon' 1 
Supplem 

Hospital Protect™ 

y Acceptance G 

For ABA Members 
& Their Families 

y Benefits Paid In Addition 

To Any Other Coverage 

y Benefits Can Be Used 

Any Way You Wish 

y Choose Either Plan 

Or Both At Affordable 

Group Rates 

-Plus- 

you can protect yourself 
with ABE coverage 
while giving back to your profession 
through the contribution 
of plan dividends. 

Call Now 

for Free, No-Obucation 
Information 

including plan features, cost, eligibility, 
exclusions, limitations, and renewability 

1 - 800 - 621-8981 


or e-mail us at: 
ABEmailus@aol.com 




VS 


AMERICAN BAR ENDOWMENT 

750 North Lake Shore Drive • Chicago, 1L 6061 1 

Both plans are underwritten by New York Life 
Insurance Co., SI Madison Ave., NY, NY 10010 
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from the University of Maryland 
in 1961. 

W. MARCUS W. NYE (Dis- 
trict 17) is a partner at Racine, 
Olson, Nye, Cooper & Budge in 
Pocatello, Idaho. He has been a 
House of Dele- 
gates member 
since 1988. Nye 
is a past presi- 
dent of the Ida- 
ho State Bar 
(1988) and the 
Idaho Defense 
Counsel (1982- 
83). He received 
his J.D. from 
the University of Idaho College of 
Law in 1974. 

TERENCE F. MacCARTHY 

(section member-at-large) is the 
executive director of the Federal 
Defender Program, U.S. District 
Court for the Northern District of 
Illinois in Chicago. He has been a 
House of Dele- 
gates member 
since 1990. He 
was the chair 
of the Criminal 
Justice Section, 

1988-89. He has 
chaired the Ad- 
junct Commit- 
tee on Imple- 
mentation of 
Criminal Justice Standards and 
the Nonresponsibility for Crimes 
Task Force. MacCarthy has served 
on the U.S. Supreme Court’s Na- 
tional Advisory Committee on 
Criminal Rules. He received his 
J.D. from DePaul University Col- 
lege of Law in 1960. 

R. WILSON MONTJOY II 

(section member-at-large) is a part- 
ner at Brunini, Grantham, Grower 
& Hewes in Jackson, Miss. He was 
a member of the House of Dele- 
gates, 1990-92, and again since 
1996. Montjoy 
was chair of the 
Standing Com- 
mittee on Con- 
tinuing Educa- 
tion of the Bar, 
1993-95. He also 
served on the 
council of the 
Section of Nat- 
ural Resources, 
Energy and Environmental Law, 
1995-96. He was president of the 
Jackson Young Lawyers Associa- 


tion, 1987-88, and he was recog- 
nized by The Mississippi Bar as 
Outstanding Young Lawyer for 
1987-88. He received his J.D. from 
the University of Mississippi School 
of Law in 1978. 

TRACY A. GILES (Young 
Lawyers Division) is a partner at 
Giles & Lambert in Roanoke, Va. 
He served on the Young Lawyers 
Division coun- 
cil, 1991-92 and 
1995-96, and he 
chaired its Dis- 
aster Legal As- 
sistance Com- 
mittee, 1995-96. 
He chaired the 
Law Student Di- 
vision, 1991-92. 
Giles was voted 
Virginia’s Young Lawyer for the 
Year, 1996. He received his J.D. 
from Mercer University Law School 
in 1992. 

RESA LA VERNE HARRIS 

(Judicial Division) is a district court 
judge for Mecklenburg County in 
Charlotte, N.C. Harris served on 
the Judicial Di- 
vision council, 

1994- 95. She al- 
so chaired the 
Section of Dis- 
pute Resolution, 

1995- 96. Harris 
has held many 
posts with both 
groups. She was 
chair of the ABA 
National Conference of Special 
Court Judges, 1994-95. She re- 
ceived her J.D. from Wake Forest 
University School of Law in 1976. 

KIRKE KICKINGBIRD (mi- 
nority member-at-large) is a director 
and chair in Native American Law 
at the Native American Legal Re- 
source Center of 
the Oklahoma 
City University 
School of Law. 
He also is the 
Oklahoma gov- 
ernor’s special 
counsel on Indi- 
an affairs. He 
was elected to 
the ABA Board 
of Governors for a one-year term in 
1996. He is president of the Native 
American Bar Association. He re- 
ceived his J.D. from the University of 
Oklahoma Law Center in 1989. ■ 
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In Praise of Partnership 

Awards honor bar associations for service projects 


State bar associations reacting 
to a natural disaster, the perceived 
difficulties faced by non-English 
speakers, and a series of controver- 
sial high-profile jury verdicts were 
honored as recipients of the seventh 
annual ABA/Information America 
Partnership Awards, which were 
presented at the midyear meeting. 

The awards recognize bar 
associations and other organizations 
that produce outstanding programs 
designed to further greater under- 


standing of the justice system and 
enhance the legal profession’s ser- 
vice to its clients and communities. 

• The Pennsylvania Bar As- 
sociation won the Public Service 
Program Award for its Good Neigh- 
bor Outreach Project, which gave 
legal help to victims of flooding in 
the state in January 1996. The bar 
group’s efforts included a 24-hour 
toll-free hotline, recruitment of 
lawyers, and publicizing the avail- 
able free legal services. Nearly 200 
lawyers volunteered, and another 
300 attorneys staffed disaster re- 
covery centers set up by FEMA. 
More than 4,400 people received 
legal assistance. 

• The State Bar of Califor- 
nia received the Public Education 
Award for its documentary, Justice 
on Trial, examining jury service 
through the eyes of citizens, judges, 
lawyers and legislators. The bar 


worked with television producers to 
make the film and contracted with 
a public television station to dis- 
tribute it to every public and non- 
commercial cable station in the 
state. The video is also being used 
in school classrooms. 

• The Massachusetts Bar 
Association received the Client 
Relations Program Award for “En- 
suring Equal Justice: Addressing 
Cultural and Linguistic Differences 
in the Courts of Massachusetts,” a 

desk manual, 
published last 
spring and de- 
signed to ed- 
ucate court 
staff, lawyers 
and others on 
the needs of 
non-English 
speakers. 

• Wich- 
ita Women 
Attorneys 
Association 
won the Out- 
standing Pro- 
gram for a 
Small Associ- 
ation Award 
for the WWAA 
Loan and Pro- 
tection from 
Abuse Pro- 
ject. With the 
Wichita office of Legal Services of 
Kansas, the WWAA created a loan 
program for low-income clients filing 
for divorce from abusive spouses and 
provided volunteer members for the 
weekly Protection from Abuse dock- 
et to help plaintiffs obtain an order 
of protection. 

• The Kansas Bar Associa- 
tion received the Media Education/ 

Media Relations Program Award 
for its “Media Guide for Attorneys.” 

• In addition, Awards of Merit 

went to the Atlanta Bar Association 
for Free Legal Information: A Live 
Law Day Phone Bank; the State 
Bar of California for Youth and the 
Law Survey; the Los Angeles Mu- 
nicipal Court for First Impressions 
Project; the Nashville Bar Associa- 
tion for Courthouse Clean-up Day; 
and the Palo Alto Area Bar Associ- 
ation for Student Perspectives on 
Constitutional Issues. ■ 



Left to right: Cleaveland Miller, ABA Standing Committee on Bar 
Activities and Services; Arthur Piccone, Pennsylvania Bar Assoc.; Dale 
Somers, Kansas Bar Assoc.; James Mundy, Pennsylvania Bar Assoc.; 
Thomas Stolpman, State Bar of California; Louise Rosen-Garcia, West 
Group; Kenneth Vacovec, Massachusetts Bar Assoc.; and T. Lynne 
Ward, Wichita Women Attorneys Assoc. 


/lft 
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The Buying Power of Your Membership 


Being a member of the ABA 
guarantees that you can receive dis- 
counts or special services by calling 
these companies for: 

Automobiles 

• AT&T Automotive Services 
(leasing) 

(800) 572-8768 

• Hertz (rental) 

(800) 654-2230 

Credit card processing 

• U.S. BankCard Center 
(800) 727-1143 
Ask for Kay Truman 

Financial 

• American Bar 
Retirement Association 
(800) 826-8901 

• Norwest Mortgage, Inc. 

(800) 222-4778 

• The Money Store Investment Corp. 
(practice or business financing) 

(800) 230-4337 

• Travelers Bank USA 
(Visa and MasterCard) 

(800) 772-2221 

Insurance (life and health) 

• American Bar Insurance 
Plans Consultants 
(800) 445-3540 

Legal research 

• Lexis-Nexis Advantage 
(800) 356-6548 

• Government News & Information 
Federal News Service 

(888) 222-3440 

Office equipment and supplies 

• Dell Computer Corp. (hardware) 
(800) 308-3355 

• Franklin Quest Co. 

(time management) 

(800) 654-1776 

• Xerox 

(copiers, printers and fax machines) 
(800) 275-9376, Ext. LAW 

Overnight delivery 
•UPS 

(800) 325-7000 

Travel 

• ABA Preferred Rate Hotel Program 
and Value Hotel Program 

(800) 285-2221 

• Hyatt Vacations 
(800) 285-2221 

H I 
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CLE Programs During May 


For more information, contact 
the ABA Service Center by tele- 
phone at (800) 285-2221 or by e- 
mail at abasvcctr@abanet.org. 

• 1997 Judicial Division Law- 
yers Spring Conference, May 1-4 
in Tucson, Ariz. Sponsor: Judicial 
Division. 

• 22nd Spring Symposium: A 
Judicial Approach to Technical 
Evidence and Expert 
Witnesses, May 2 in Washington, 
D.C. Sponsor: Judicial Division. 

• Health Care Fraud 1997, 

May 2-3 in Miami, Fla. Sponsors: 
Center for CLE, Criminal Justice. 

• Hazardous Waste & 
Superfund 1997, May 8. 

Sponsor: Center for CLE, r-y 
SONREEL. 


• 3rd Annual Federal 
Procurement Institute, May 15- 

16 in Boston. Sponsor: Public 
Contract Law. 

• 11th Annual Family Law 
Advocacy Institute: Trial 
Training for Family Law 
Practitioners, May 17-24 in 
Houston, Texas. Sponsor: Family 
Law. 

• Consumer Product Safety 
Commission: Current 
Developments in Law and 
Practice, May 21 in Washington, 
D.C. Sponsors: Center for CLE, 
Administrative Law and 
Regulatory Practice. 

• Legal Audits for Healthcare 
Organizations, May 22. Sponsors: 
Center for CLE, Business Law, r-= 
Health Law. 


• Transportation 
Megaconference, May 8-9 in New 
Orleans. Sponsor: Tort and 
Insurance Practice. 

• Impact of the ’96 Small 
Business Job Protection Act on 
Closely Held Businesses, May 
10 in Teleconference. Sponsors: 
Center for CLE, Taxation. 

• Corporate Counsel II, May 14- 
16 in Washington, D.C. Sponsor: 
ABA Board of Governors. 


• Clean Water Act May 29. 

Sponsors: Center for CLE, 
SONREEL. % 

• Forum on Affordable 
Housing Annual Conference, 

May 29-30 in Washington, D.C. 
Sponsor: Forum on Affordable 
Housing. 

• 13th National Forum on 
Client Protection, May 30-31 in 
Naples, Fla. Sponsor: Center for 
Professional Responsibility. 


Satellite Seminar 


The Revolution 
in Legal Billing 
Software has 
finally arrived: 



$79.00 buys the most 
powerful, flexible 
and easy-to-use 
software available! 

F or over ten years Tussman Programs 
has been developing the most user- 
friendly and feature-rich billing software 
for the small-to-medium-size firm. 
Previous versions of our program 
received the highest overall rating two 
years in a row from the CTS Guide to 
Time and Billing Software. Now, our rev- 
olutionary new Release 6.0 is available at 
a revolutionary new price. 

Place your order today, 
and by tomorrow the revolution 
in legal billing software can 
arrive in your office. 

To order or for additional information 

call 1-800-228-6589 
TheTussmanProgram 

497 Boynton Avenue, Berkeley, CA 94707 
1-800-228-6589 
Fax 1-510-528-2009 


Action of the Nominating 
Committee at the 1997 
Midyear Meeting 

In accordance with § 9.1 of the Associa- 
tion’s Constitution, I hereby certify that the 
Nominating Committee of the House of Dele- 
gates, at its meeting on Sunday, Feb. 2, 1997, 
nominated Philip S. Anderson of Arkansas as 
President-elect of the Association for the 
1997-1998 term. 

The Nominating Committee also select- 
ed the following individuals to be nominated 
as members of the Board of Governors for 
three-year terms beginning at the conclusion 
of 1997 Annual Meeting and expiring at the 
conclusion of the 2000 Annual Meeting: 

District Members 

District 3: H. Robert Fiebach, Pa. 

District 5: Clarence W. “Ace” Walker, N.C. 

District 9: James E. McDaniel, Mo. 


District 14: Joanne M. Garvey, Calif. 
District 15: Seth Rosner, N.Y. 

District 16: Herbert J. Belgrad, Md. 
District 17: W. Marcus W. Nye, Idaho 

Minority Member-at-Large 

Kirke K. Kickingbird, Okla. 

Judicial Member-at-Large 

Judge Resa Laveme Harris, N.C. 

Young Lawyer Member-at-Large 

Tracy A. Giles, Va. 

Section Members-at-Large 

Criminal Justice Section: Terence F. 
MacCarthy, 111. 

Natural Resources, Energy and Environ- 
mental Law: R. Wilson Montjoy II, Miss. 


Donna C. Willard-Jones 
Secretary 
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Delegates-at-Large 
Election 

Pursuant to § 6.5 of the ABA Constitu- 
tion, six Delegates-at-Large to the House of 
Delegates will be elected at the 1997 Annual 
Meeting for three-year terms beginning with 
the adjournment of that meeting and ending 
with the adjournment of the 2000 Annual 
Meeting. Candidates for election as Dele- 
gates-at-Large are to be nominated by writ- 
ten petition. The deadline for filing nomina- 
tion petitions for the 1997 election in San 
Francisco is May 16. 

Under the Constitution, no more than 
one nominee from a particular district may 
be elected in the annual election. If more 
than one member accredited to the same dis- 
trict submit nominating petitions, each will 
be notified within 10 days of the fact that 
there is more than one nominee from the dis- 
trict. Districts are defined in § 2.1 of the Con- 
stitution. 

Voting will be in the registration area of 
the San Francisco Hilton, which is the head- 
quarters hotel. The polls will be open during 
the same hours as registration, except on the 
last day the polls will close at 11 a.m. The 
votes will then be tallied and the six nomi- 
nees with the highest number of votes (tak- 
ing into account that no more than one may 
be elected from the same district) will be de- 
clared elected as Delegates-at-Large. In the 
event of a tie vote, I, as the Secretary, will de- 
termine the winner by lot. Rules that restrict 
campaigning for the position of Delegate-at- 
Large will be mailed to all nominees upon re- 
ceipt of their petitions. 


Nominating petition forms may be ob- 
tained from the Office of the Secretary, 
American Bar Center, 750 N. Lake Shore 
Drive, Chicago, IL 60611. The petition must 
be signed by twenty-five (25) members of the 
American Bar Association. The signing by 
any member of one petition will not disquali- 
fy him/her as the signer of other petitions. 
Each petition must be filed with my office at 
the above address by the close of business at 
5 p.m., Chicago time, May 16. 

The filing must include the written con- 
sent of the nominee and a biographical 
sketch approved by the nominee and consist- 
ing of not more than seventy-five (75) words. 
All biographical sketches will be printed and 
distributed to Association members as they 
register or collect their credentials at the reg- 
istration desk at the Annual Meeting. 

Any questions regarding the foregoing 
should be sent promptly to the Office of the 
Secretary at the Bar Center in care of Carri 
L. Kerber. 

Donna C. Willard-Jones 
Secretary 

Resolutions by 
Association Members 

Any Association member may submit a 
resolution for consideration by the House of 
Delegates. Member resolutions to be consid- 
ered by the House at the 1997 Annual Meet- 
ing in San Francisco must be received by the 
Division for Policy Administration, American 
Bar Center, 750 N. Lake Shore Drive, Chica- 
go, IL 60611, no later than May 21. Resolu- 
tions must be concise and limited to 300 


words. If a resolution supports or opposes ex- 
isting or proposed legislation, it must be ac- 
companied by five copies of the measure or by 
a summary of its provisions. Procedures for 
filing resolutions are available upon request 
from the Division for Policy Administration 
(312) 988-5160. 

Member resolutions will be referred to 
the Committee of Delegates-at-Large, which 
is scheduled to meet in open session on Sat- 
urday, Aug. 2, during the Annual Meeting. 
Members are invited to attend the hearing 
and are welcome to speak on any of the reso- 
lutions. The Committee shall report to the 
House its recommendation on each resolu- 
tion. The resolutions will be considered by 
the House of Delegates at its meeting Aug. 4-5. 

Donna C. Willard-Jones 
Secretary 


Meeting Dates 

American Bar Association— General 

1997— Annual meeting: July 31-Aug. 
6, San Francisco. 

1998— Midyear meeting: Jan. 28- 
Feb. 3, Nashville, Tenn.; annual meeting: 
July 30-Aug. 5, Toronto. 

1999— Midyear meeting: Feb. 3-9, 
Los Angeles; annual meeting: Aug. 5-11, 
Atlanta. 

2000— Midyear meeting: Feb. 9-15, 
Dallas; annual meeting: July 6-12, New York 
City. 



Make the decision to compare health plans today. 

% 


Review the facts... 

✓ Comprehensive health coverage 

✓ Affordable group rate structure 

✓ Optional life & disability benefits 

✓ Freedom to visit any doctor or hospital 


✓ Unlimited lifetime benefits 

✓ Optional maternity plan 

✓ Choice of deductibles & coverage levels 

✓ Obtain hospital discounts in a "Passive PPO" 


l ? l 4MI You can now reduce the overall cost of your medical services with our Medical 
Savings Account Program (MSA). The plan is available in many states to solo practioners. 


We think it's an open and shut case in favor of the ABA-Endorsed Plan! 



Call American Bar Insurance Plans at 1 -800-445-3540 
for complete no-obligation information and a free rate quote. 
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j Trade Secrete Revealed! 

iHow To Locate 
; Missing Heirs 

!Free 


••• i 


This amazing video of 2 



“Unsolved Mysteries” TV 
shows featuring Josh Butler, j 
America's no find - no fee , 


Locator of Missing Heirs 
Tel: 1-800- Lost Heir 
E-Mail: LOSTHEIR@aol.com 
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Stand-Up Desks 

Direct from the S QQC 
factory only 

Add an optional solid brass 
footrall lor only $ 149 

Order Toll Free 1-888-259-3272 

The Lazy Lawyer Stand-Up desk Is made of solid 
hardwoods and the finest veneers. Order with 
confidence from the law office specialists and save 
almost 40% off the retail price! 

Lazy Lawyer® Corporation 
491 2 Taliwood Drive 
Raleigh NC 2761 3 
] Call or write for more Information 


See our lull catalog on the internet at 
http: www.cat3log.com acparks lazylaw 
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Legal 

Mart 




For Counsel” 

the Catalog for lawyers 

CALL: 

1-800-637-0098 

FAX' 

503-682-9430 
OR E-MAIL: 
forcounsel@aol.com 

Irreverent and Traditional Products 
Gifts, Productivity Tools, Furnishings 

Visit our web page for more info and special sales 
http:/ /www. forcounsel .corn 

25599 sw 95 lh Ave., Suite F • Wilsonville, OR 97070 


FREE CATALOG 
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Now with bookshelf or drawers. 

Our desk . . . still 

stands 
alone. 

Stand-up'desks 
and stools 
hand-crafted 
to your height 
in oak, walnut, 
mahogany, 
cherry and 
black deco. 

The Stand-Up 
Desk Co. 

5207 Baltimore Av». 
Bethesdo.Md. 20816 


For free brochure: 
(301) 657-3630 


httpy/vvvvw.efPls.corn/standup 



SOMEONE MISSING? 


GLOBAL WILL FIND THEM 

YOU PAY NOTHING IF WE FAIL 


WE LOCATE: 

Witnesses «- Defendants w Debtors 
Stockholders «- Heirs «- Insureds 
Policy Holders «- Beneficiaries 



Call us for a free estimate 1-800-882-5889 Toll Free 

9:00 a.m.- 7:B0 p.m. EST 6:00 a.m.- 4:30 p.m. PST 
North America’s Major Tracing Firm Since 1967. 
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THE FINE PHINT 

POSITIONS AND PROFESSIONAL SERVICES 


ASSET SEARCHES 


■ NO HIT — NO FEE U.S. Liquid Assets Search- 
es — $195. Also, worldwide services including 
“Skip Tracing” and elusive information. More 
than one quarter-century of experience. TRAC- 
ERS INTERNATIONAL, (800) T-R-A-C-E-R-S. 


ASSOCIATION DESIRED 


■ Psychologist seeks attorney partner for Nego- 
tiations/ADR firm. Dynamic concept/excellent 
clientele/strong track record. Respondent should 
be “defense-oriented”. Write to: Dr. Richard 
Roth, 305 East 11th Street, Suite 1-A, New 
York, NY 10003; or call: (212) 254-9875. 


■ Nationwide, $95+; (800) 447-2080. 


BACKGROUND VERIFICATIONS 


■ Zaeplex Legal Reports, Inc. Nationwide coun- 
ty & federal court searches. Includes: Criminal, 
Civil, Driving Records, Worker’s Compensation. 
All public records available. (800) BACK- 
GROUND (222-5476). 


BOOKS Q 


■ Thomas Lawbook Co. Inc., 1717 Olive St., St. 
Louis, MO 63103. Publishers since 1885. Buy, 
sell and appraise. (314) 621-2236; (800) 643- 
4397. 


■ The Lawbook Exchange, Ltd. We buy, sell & 
appraise all major lawbooks-state & federal. 
For all your lawbook needs. MasterCard, Visa, 
AmEx. (800) 422-6686; fax: (908) 686-3098. 


■ National Law Resource — World’s largest law 
book dealer. Buy, sell, appraise. Largest inven- 
tory. Best quality. Save up to 50%. Satisfaction 
guaranteed. Deliver worldwide. MC/Visa, AmEx, 
Discover. No-obligation quotes. (800) 886-1800; 
fax: (312) 382-0323; e-mail: lawstufl@aol.com 


■ William S. Hein & Co., Inc. — We buy, sell and 
appraise all law books. Fax: (716) 883-5595 or 
call: l-(800) 496-4346. 


BUSINESS OPPORTUNITIES 


■ Income Opportunity: Supplement your income 
by $25,000 to $50,000 per year. Leading attor- 
ney in debt restructuring field seeks attorneys to 


develop debt practices throughout the country. 
You keep control and earn client fees. We pro- 
vide systems, training, back office and support. 
Perfect for solo practitioners or small practices. 
Gerard M. Karlen, 18 E. 41st St., New York, NY 
10017. (212) 532-8446; fax: (212) 532-8675. 


■ Lists of unsatisfied judgments; (800) 447-2080. 


BUSINESS SERVICES 


■ Court Bonds: Appeal bonds, pre-answer secu- 
rity, bankruptcy, probate, etc. Available in all 
U.S. jurisdictions. “A”-rated carrier. Willis 
Faber North America, Inc. l-(800) 255-3883, fax: 
(303) 825-1505. 


COMPUTER ANIMATION 


■ ForensiTech Corporation — the leading pro- 
ducer of forensic computer animations. Demon- 
stration tape available. (206) 858-7726; e-mail: 
inquiries@forensitech.com 


EDUCATION 


LL.M. TAX DEGREE 

HOME STUDY VIDEO TAPE PROGRAM 
State Reg. and NAPNSC Accredited 
WASHINGTON SCHOOL OF LAW 

Waahiaftoo Institute for Graduate Studies 
2268 East Newcastle Drive 
Sandy (Salt Lake City), Utah 84893 (881)943-2448 
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■ Chart a different course/CLE at Sea™. CLE 
aboard cruise ships to Alaska, Bermuda, Car- 
ibbean. For details call: Ocean Educational 
Institute, (800) SEA-1952. 


EMPLOYMENT, 
CAREER SERVICES 


■ What Can You Do With a Law Degree ? — The 

most respected resource on alternative careers 
for lawyers. New 3rd edition available; 384 pgs.; 
$32.95 w/postage. Also: The Complete Guide to 
Contract Lawyering. How to profit from the 
growing opportunities in temporary legal work; 
317 pgs.; $42.95 w/postage. Both recommended 
by leading law journals. MC/Visa. Call: (800) 
359-9629. or e-mail order to: nichemj@aol.com. 


EMPLOYMENT, EXECUTIVE/ 
PRO FESSIONAL RECRUITMENT 


■ Attorney jobs. Indispensable, monthly job- 
hunting bulletin listing 500-600 current jobs 
(federal/state government, courts, Capitol Hill, 
public interest, corporations, associations, law 
firms, universities, international organizations, 
RFPs) for attorneys at all levels of experience 
in Washington, D.C., nationwide and overseas. 
Order: National and Federal Legal Employment 
Report, 1010 Vermont Ave. N.W., #408-A, Wash- 
ington, D.C. 20005. $45/3 months. (800) 296- 
9611. Visa/MC. 

■ 500+ attorney jobs nationwide in each weekly 
report. Position Report I: Firms, corporations, 
nonprofits. Position Report II\ Government 
(GS7+), firms, nonattomey business. Either 
report weekly for 4 weeks, $43.50; or 12 weeks, 
$116. Save 25% by ordering both reports. D.J. 
White & Associates, P.O. Box 609, Dept. ABA, 
Wilmette, IL 60091. (800) 962-4947. Visa/MC. 


EMPLOYMENT, GENERAL 


■ Litigation: Trial lawyer with more than four 
years of jury trial experience needed for plain- 
tiffs products liability firm located in Birming- 
ham. Superior academics, trial experience and 
Christian ideals required. Salary range $7,500 
to $10,000 per month. Send resume to P.O. Box 
550219, Birmingham, AL 35255. 

■ Position available for lawyer with minimum 
15 years’ experience in labor relations, employ- 
ment discrimination and wrongful termination 
law. Send resume, references, salary require- 
ments to Goodsill Anderson Quinn & Stifel, P.O. 
Box 3196, Honolulu, HI 96801, Attn: Lani Ewart. 

■Authors wanted to write articles for ALR5th 
on a wide variety of legal topics. To express 
interest, send a written request indicating legal 
areas of interest and a resume or curriculum 
vitae to: Don Vaccaro, West Group, Aqueduct 
Bldg., Rochester, NY 14694-0002. 

■International publishing company looking for 
authors. Are you looking to have a Work pub- 
lished? We are keen to expand our product range 
in the field of Business Law interpretation. If 
you are an expert in Media & Communications 
Law, Computer Law or any other topical area of 
law, please contact us. We are an experienced 
publisher producing manuals in loose-leaf three- 
ring binder format, as well as CD-ROM and all 
our material is updated regularly. We pay top 
royalties to our experienced authors for new 
sales and renewals. Contact: Steve Britten at 
l-(800) 251-0381. E-mail: stp@direct.ca. Write: 
1300a Boblett St., Blaine, WA 98230. 


■Experienced practitioners are needed to write 
articles for Am. Jur. Trials, Am. Jur. Proof of 
Facts, and Causes of Action. Authors must have 
at least five years of recent litigation experience. 
Specific topics may be proposed. Send letter and 
resume to: Sara Baughan, Esq., West Group, 50 
Broad St., Rochester, NY 14649-0002. 


EMPLOYMENT, LAW SCHOOLS 


MANAGING EDITOR 
NATIONAL INSTITUTE FOR TRIAL 
ADVOCACY (NTTA) 
University of Notre Dame 
Seeking Managing Editor for Product 
Development to identify publication needs and 
solicit authors, negotiate contracts, attend le- 
gal conventions to establish contacts with au- 
thors, and oversee project scheduling. This 
position reports directly to the Chief Operating 
Officer, NITA and supervises editors, a graphic 
designer, and production staff. Candidates 
should possess a bachelor’s degree, a J.D., 
and a license to practice law in the USA. 
Prerequisites include several years experi- 
ence in the legal publishing industry or the 
equivalent, plus prior staff supervisory experi- 
ence. Knowledge of copyright law, trademark 
law and author contracts is valuable. Appli- 
cants should demonstrate strong written and 
oral communication skills, computer literacy, 
and familiarity with spreadsheets and other 
analytical tools. Please send a resume, salary 
history, and cover letter to: NITA Managing 
Editor Search, Department of 
Human Resources, University 
of Notre Dame, Notre Dame, 

IN 46556. EE0/AA. 




EXPERT CONSULTANTS 


Inter-City Testing & Consulting 

Forensic Engineering & Expert Testimony 
More than 200 consultants & areas 
of expertise, including: 

• Accident Reconstruction 

• Automotive Safety 

• Biomedical Engineering 

• Construction Defects 

• Firearms 

• Flammability/Explosions 

• Injury Analysis 

• Machine Guarding 

• Marine Engineering 

• Motorcycle/Bicycle Helmets 

• Parks & Playground Safety 

• Slips, Trips & Falls 

• Sports & Athletics 

• Toxicology 

• Traffic Safety 

• Warnings & Instructions 

TTC is not an expert referral service 


New York: 
Fax: 

Calif /Nevada: 
Fax: 
Florida: 

Fax: 


800-822-1515 

516-746-0111/0121 

800-500-5561 

916 481-3095 

407-361-0990 

407-338-7771 


EXPERT WITNESSES, 
ACCIDENTS 


I Electrical: shock; fire. (301) 320-4900. 


■ Bicycle Accident Reconstruction — Contact 
James M. Green, P.E., 109 Campbell Lane, 
Chapel Hill, NC 27514. (919) 968-0264; fax: 
(919) 968-4922. 


■ Motorcycle accident reconstruction and prod- 
uct analysis. Contact Scott Guthrie, 1225 W. 
Tharpe St., Tallahassee, FL 32303. (904) 386- 
2990. 


■ Accident Reconstruction, D. Engr. (913) 383- 
3856. 


■Tractor/trailer; (250) 598-3119. 


EXPERT WITNESSES, 
ACCOUNTING 


■ John H. Kelleher, CPA/lawyer. Consulting in 
accounting malpractice claims and economic 
losses/lost profits. 137 South St., Boston, MA 
02111. (617) 451-9720. 


EXPERT WITNESSES, 
AUDIOTAPE ANALYSIS 


■ Authentication, enhancement, testimony, board- 
certified, audio & video; 22 yrs. in NYC. Owl 
Investigations, Tom Owen, “As seen on 60 Min- 
utes.” l-(800) 695-2834. http://www.lawinfo.com 


■ AFTI Inc., Steve Cain, Detection of Tape Tam- 
pering; Enhancement; Voice Identification; 
Transcript Verification. Extensive Federal/State 
testimony; 25+ years’ forensic experience. Two 
Masters Degrees (Forensics). l-(800) 279-3248. 


■ 1,500 trials, (incl. Waco, World Trade, Texa- 
co), 22 years, lecture for law enforcement. 
Board-certified, Master’s Electrical Engineer- 
ing. Forensic examination, digital enhancement, 
transcript authentication, expert testimony. 
Paul Ginsberg, Professional Audio Laboratories; 
(914) 354-2229. 


EXPERT WITNESSES, 
AUTOMOTIVE 


■ Auto/truck dealer expert. Richard Neville, 
CMC, (941) 466-5600. 


EXPERT WITNESSES, 
AUTO SALES & LEASING 


■ Court-certified. David Stivers, (561) 793-3150. 


EXPERT WITNESSES, 
AVIATION 


■ Aviation accident investigation, Frank 
McDermott, Ltd., 1810 Melbourne, McLean, VA 
22101. (703) 356-8881. 


■ Aircraft — airlines, private, helicopters, air- 
ports, employment, contract disputes. FAA ex- 
aminer, ATP/CFI A&P/LA Engineering Mfg/QC. 
Trial experience. Toll free: (888) 335-5754. 


EXPERT WITNESSES, 
BANKING 


■ Lender Liability, Director/Officer Duties, 
Industry/Institutional Standards of Care, Inter- 
nal/Extemal Bank Fraud, Questioned Docu- 
ment Examination. Over 30 years’ experience. 
Free brochure: George J. Watts Assoc., 1777 
N.E. Loop 410, 6th Fl„ San Antonio, TX 78217. 
(210) 820-2606; fax: (210) 820-2609. 
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■ John L. Hotter — Expert Witness Trust Litiga- 
tion. (330) 666-2826. 


■ Twenty-three years’ banking/S&L experience; 
ten years as bank president/CEO. Five years’ 
intensive expert witness experience (Civil & 
Criminal); extensive attorney references. Spe- 
cializing in: Trial & Deposition Testimony; 
Lender Liability; Damage Assessment; Banking/ 
S&L Regulations, Policies & Procedures; Docu- 
ment Examination & Classification. Charles L. 
Williams, Fidelity Equity Alliance; (713) 780- 
7938; fax: (713) 780-2364. 


■ Extensive expert witness experience regard- 
ing commercial lending, standards of care and 
bank fraud; testimony before Congress. Devel- 
oped numerous training seminars for industry/ 
regulators including American Bankers Associa- 
tion, Bank Administration Institute, FDIC, 
OCC, Federal Reserve, OTS, RTC, NCUA, FBI, 
USAG, Secret Service. Author of major publica- 
tions. Described by industry journal as the lead- 
ing consultant to the financial industry on prob- 
lem loans. Thomas A. Myers, CPA, (303) 
831-8300. 


■ Banker/Consultant/Examiner — since 1972. 
Quality references; analysis, support & expert 
testimony. CEO, lending, investments, opera- 
tions, fraud — practices & standards. John Bur- 
diss, CLBB, CFE; (800) 820-4594, fax: (304) 787- 
5837. 


EXPERT WITNESSES, 
BLEACHERS 


■ Professional engineers, 30 years, P.E. in most 
states. Bleacher/Stadium expert, building codes, 
failure analysis, accident investigations. Bleach- 
er Konsult Inc. (505) 896-0905. 


EXPERT WITNESSES, 
COMMUNICATIONS ANALYSIS 


■ Linguistic analysis — Meaning, interpretation, 
context. Marilyn A. Lashner, Ph.D. (215) 884- 
4331. 



■ Unreasonable & excessive compensation 
issues, stock & incentive plans, SEC compliance, 
competitive market analysis. Paul R. Dorf, APD, 
(800) 432-0765. 


EXPERT WITNESSES, 
COMPUTERS 


■ Corydon Hurtado, Ph.D., court-admitted com- 
puter expert. Thirty-plus years’ experience. 
(415) 381-4342. 


■ Stephen M. Richards, award-winning soft- 
ware author and computer expert. (410) 343- 
2743. 


EXPERT WITNESSES, 
CONSTRUCTION 


■ Professional Engineers — 150 years — hands-on 
experience all types of construction. Expert 
analysis/testimony on issues, delay/acceleration 
and damages. McDonough Bolyard Peck, (800) 
898-9088. 


■ Construction consultant; 30 years’ experience 
in marine, above and below ground construction, 
including heavy, industrial, commercial, institu- 
tional, structures, utilities, etc. Expert arbitra- 
tor and mediator. Richard J. Roy, P.E., J.D. 
(512) 795-0057. 


■ Interface Consulting International (Houston, 
Texas). Expert analysis and consulting services 
provided in over 300 project assignments world- 
wide since inception in 1986. Firm provides con- 
struction management, claims preparation and 
analysis, and litigation support in the areas 
of petrochemical, marine, wastewater, power, 
roads and bridges, industrial, environmental 
and buildings. Specialists in liability assess- 
ment, damages and cost analysis, delay, disrup- 
tion and scheduling issues. Visit our Web page 
at www.interface-consulting.com for client and 
project listings. Consultants located worldwide. 
(800) 496-1089. 


■ Construction delay and acceleration experts. 
Cost, damages, impacts and scheduling analy- 
sis. Graphics and exhibits preparation. Expert 
testimony; National and International. WGK & 
Associates, (913) 648-0096. 


■ Barba-Arkhon International Inc. — Nationally 
recognized construction experts providing anal- 
ysis/testimony on technical issues, delay/disrup- 
tion/acceleration, loss of productivity and dam- 
ages. Offices nationwide. (800) 966-BARBA. 


■ Schedule delay, disruption, loss productivity, 
technical issues & damages. Expert testimony. 
Haan Construction Consultants. (609) 985-9600. 


■ Wagner-Hohns-Inglis Inc. w ith offices nation- 
wide provides construction expert witnesses in 
delay, design malpractice, construction deficien- 
cies and other disputes. Over 30 years of profes- 
sional consulting and expert testimony. (609) 
261-0100, or WHI@corsa.com. 


■ O’Brien-Kreitzberg, with 30 offices nation- 
wide and abroad, has construction consultants 
with hands-on experience and technical back- 
grounds in industrial, environmental, trans- 
portation, marine, aviation, correctional, educa- 
tional, healthcare and all types of building 
projects. Preparation, evaluation and analysis of 
claims, delays, costs, productivity, defective 
design and extra work. Experienced in all 
forums, ADR and expert testimony. Bill Loew, 
(212) 921-9898. 



■ Due diligence analysis, D&O breaches of fidu- 
ciary responsibility, conflict of interest, SEC 
compliance, poison pill strategies and analysis. 
T.A. Myers & Co., CPA, CFI, (303) 831-8300. 


EXPERT WITNESSES, 


■ Hanna F. Sulner, author: Disputed Documents 
(400 pgs.); Examination of Medical Records 
(N.Y.S. Bar 1992); Forged, Altered and Substi- 
tuted Medical Records (Trauma); and 24 other 
publications. Nationally qualified. 220 East 57th 
St., New York, NY 10022. (212) 355-6060. 


■ Clarence E. Bohn, B.S., J.D. Former senior 
FBI laboratory examiner. Complete document 
analysis. Over 30 years’ experience. University 
professor of forensic sciences. 7204 Park Terrace 
Dr., Alexandria, VA 22307. (703) 765-6611. 


■ Lyndal L. Shaneyfelt. Twenty-five years’ ex- 
perience FBI laboratory as document examiner. 
Nationally qualified expert witness. Alexandria, 
Va. (703) 329-1331. 


■ Hans Mayer Gidion, Diplomate, A.B.F.D.E., 
Member, A.S.Q.D.E. 218 Merrymont Dr., 
Augusta, GA 30907. (706) 860-4267. 


■ Maureen Casey Owens, A.S.Q.D.E., A.B.F.D.E. 
Wilmington, N.C. (910) 686-9110. 


EXPERT WITNESSES, 
DRUGS/ALCOHOL 


■ Pharmacologist/Pharmacist/Nutritionist, 
board-certified in Nutrition. Diplomate — Ameri- 
can Board of Clinical Pharmacology, medical 
school faculty. Drug and alcohol matters, civil 
and criminal. Plaintiff and defense, nationwide. 
(800) 872-9326. 


EXPERT WITNESSES, 
ECONOMICS 


■ EconoLogistics, l-(800) 775-4721. 


■ The Michel/Shaked Group provides financial/ 
economic consulting and expert testimony. 
Areas of expertise include valuation, damages, 
bankruptcy/fraudulent conveyance, securities, 
disclosure, corporate finance and insider trad- 
ing. Principals are university professors with 
numerous published books and articles. Exten- 
sive experience with law firms nationwide. (617) 
536-4877. 


EXPERT WITNESSES, 
EDUCATION 


■ Experienced defense witness; K-12 education. 
Educational Law Specialists, Inc. (612) 633- 
2109. 


EXPERT WITNESSES, 
EMPLOYMENT DISCRIMINATION 


■ Employment Equity Program: Staff experi- 
enced in case preparation, analyses, testimony. 
Specialized software. Employment Equity Pro- 
gram Coordinator, AIR, Box 1113, Palo Alto, CA 
94302. (415) 493-3550. http://www.air-dc.org 


■ Terry Eisenberg, Ph.D., plaintiff & defense. 
Hiring, promotion, sexual harassment and law 
enforcement practices. (301) 855-0034. 


EXPERT WITNESSES, 
ENGINEERING 


■ Traffic accident reconstruction. Ira S. Kuper- 

stein, Ph.D., P.E., (800) 526-5177. 


■ Boating litigation. Expert services related to 
the design, construction and operation of boats. 
Karl L. Kirkman, N.A. & M.E., 17500 Skyline 
Dr., Ashton, MD 20861. (301) 774-6479. 


■ Electric utility distribution lines. Thirty-five 
years’ experience w/five utilities. John G. St. 
Clair, PE, 2102 Edgehill Circle, Johnson City, 
TN 37601. (423) 929-2916. 


■ Vehicular accident reconstruction & anima- 
tion. Seat belt & occupant dynamics animation. 
Lift truck & off-road rollover analysis. Hydraulic 
machinery failure analysis. Experienced trial- 
tested consultants. Brochure available. North- 
brook Engineering, 690 Sanders Rd., North- 
brook, IL 60062. (847) 272-8236, (800) 242-8236; 
fax: (847) 272-2331. 


■ Elevators/escalators. Donnelly & Associates, 
Inc., 1807 Glenview, Glenview, IL 60025. (800) 
248-7911. 


■ Electrical engineer. Experienced forensic con- 
sultant. Trialworthy. Robert Porlick, P.E., 
Miami. (305) 662-1916. 


■ Forklifts/related technology; 26 years’ Cater- 
pillar; engineering manager. Experience in 
design, testing, failure analysis, service and 
safety. Member ASME B56.6 Safety Committee. 
Six years’ full-time litigation support. Robert C. 
Friedemann & Assoc. (503) 623-7960; fax: (503) 
623-4765. 
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■ Biomedical engineering and injury analysis. 
Causal relationship between defects/accidents & 
injuries. Sports, recreational & automobile acci- 
dents. Seatbelt protective studies. Scientific 
review of X-rays/medical records. Full testing 
and laboratory services. Dr. James Pugh, P.E., 
Inter-City Testing & Consulting. Northeast: 
(516) 747-8400, fax: (516) 746-0111/0121; South- 
east: (407) 361-0990, fax: (407) 338-7771; Cali- 
fornia: (916) 481-3093, fax: (916) 481-3095. 

■ Qualified scientific, technical & engineering 
experts. Over 300 classifications. Call for free 
consultation: (800) 355-1329. Technical Network 
Consulting Serv., GSB Bldg., Belmont & City 
Line Ave., Suite 305, Bala Cynwyd, PA 19004. 

■ Mining engineering experts. Joyce Associates, 
(540) 989-5727. 

■ Medical device failure analys is & expert tes- 
timony. W. Patrick McVay, P.E., (215) 340-9891; 
Internet: www.mcvay.com. 


EXPERT WITNESSES, 
ENVIRONMENTAL 


■ National network of environmental experts; 
all specialties. ProFinder Inc. (800) 690-9892. 


EXPERT WITNESSES, 
FRAUD 


■ Preeminent fraud expert; training for FBI, 
Secret Service and U.S. Attorney staff; congres- 
sional testimony. Previous expert analysis 
and/or testimony regarding securities, insur- 
ance, banking, financial statements, real estate, 
factoring, leasing, tax and other types of fraud. 
Thomas A. Myers, CPA, (303) 831-8300. 


EXPERT WITNESSES, 
HEALTH ADMINISTRATION 


■ Medical Facility Management Expert: Admin- 
istrator with 25 years’ experience running hos- 
pitals, extended care facilities, rehabilitation 
centers, retirement centers and clinics. Exten- 
sive experience in medical malpractice cases. 
Ph.D. in health administration. Contact: (919) 
781-2751. 


EXPERT WITNESSES, 
HOTELS 


■ Thirty years’ experience managing luxury 
resort and business hotels. Steve Stearns, 
l-(800) 275-4779. 

■ Hospitality experts. Certified. Nationwide. 
(800) 807-3779. 


EXPERT WITNESSES, 
HUMAN FACTORS/SAFETY 


■ Human Factors/Safety Expert — Personal 
Injury, Product Liability, 30+ years’ experience, 
M.A.E., B.S.M.E., B.S.I.E., (800) 588-0008. 


EXPERT WITNESSES, 
INSURANCE 


■ Insurance expert — 20 years’ experience. Pro- 
fessor of law; teach insurance law, J.D., 

C.P.C.U., A.I.C., A.R.M., A.L.C.M., A.A.I. Wayne 
R. Rasmussen, (770) 879-1935. 


■ Agents E&O, Property, Casualty and WC 
expert. Trial experience, C.P.C.U. John Dudzi- 
ak, (603) 622-8767. 

■ Thomas Veitch, CPCU, CLU, CIC, J.D. Cover- 
age claims, underwriting, agency, insurance 
law, bad faith. (210) 224-9144. 


■ O’Hara & Associates. Free search. Over 200 
insurance professionals available nationwide to 
plaintifl/defense counsel for consultation/testi- 
mony on all classes of insurance. (818) 832-8966, 
(800) 288-1906. e-mail: OharaCnslt@aol.com 


■ Allen D. Windt, author: Insurance Claims and 
Disputes (Shepard’s/McGraw-Hill, 1981, 1988 2d 
ed., 1995 two-volume 3d edition). Coverage, duty 
to settle, bad faith. (610) 527-5105. 


■ President (1975-1993) of a life and disability 
company owned by Chubb Corp.; past director of 
five insurance companies. Ongoing experience 
testifying: sales, claims, underwriting, manage- 
ment issues. Tim Terry, CLU. (805) 962-5189. 


■Insurance Litigation Support — Founded in 
1970, we consult and furnish expert testimony 
in areas of property/casualty insurance, employ- 
ee benefits, disability income and business life 
insurance. Staff includes JDs with insurance 
industry experience. Areas of expertise include: 
coverage interpretation, insurance customs & 
practices, professional liability, bad faith, rates 
& premiums, controverted property claims, pol- 
lution, claims-made issues and insurer insolven- 
cy. Initial discussion and impressions offered 
without charge. Call Edward W. Siver, CPCU, 
CLU or Jim Marshall, JD, CPCU, ARM at (813) 
577-2780. Siver Insurance Consultants. Web 
site: http://www.siver.com 


■ Insurance fraud expert; former Florida DOI 
(Fraud); impeccable credentials; 14 years’ expe- 
rience. L. William Porter II, (904) 539-6400; 
Internet: wporte00@counsel.com 


EXPERT WITNESSES, 
INTERNET DIRECTORY 


■ Need an expert? Find hundreds at http// 
www.expertpages.com. Are you an expert? You 
should be listed! Call l-(800) ITS-LEGAL. 


EXPERT WITNESSES, 
LEGAL FEES 


■ Computer-assisted analyses by senior-level 
attorneys of fees and expenses in major litiga- 
tion and transactional matters. LMAG, (201) 
301-0240; fax: (201) 765-9009. http://lawinfo. 
com/biz/lmag 


EXPERT WITNESSES, 
LEGAL MALPRACTICE 


■ Phillip Feldman, B.S./M.B.A./J.D.; Board-cer- 
tified Professional Negligence-Legal ABPLA/ 
ABA; 29 years’ experience. (310) LEG-MALP. 


EXPERT WITNESSES, 
LIBEL 


■ Content analysis of newspapers, television, 
books, letters. Actual malice, bias, innuendos. 
Marilyn A. Lashner, Ph.D. (215) 884-4331. 


EXPERT WITNESSES, 
LIFE CARE PLANNING 


■ Lifetime medical/rehabilitation/personal costs 
meticulously designed for litigation of the 
severely disabled. Thirty years’ Life Care Plan- 
ning experience. Vast trial/deposition experience. 
Richard Moore, Ph.D., 304 Santa Fe, Waynoka, 
OK 73860. (405) 824-0155. 


EXPERT WITNESSES, 
LIMITED PARTNERSHIPS 


■ Due diligence, suitability. Juanita Costa (612) 
928-0246. 


EXPERT WITNESSES, 
MEDICAL 


■ Medical malpractice evaluation/testimony — 
all specialties. Expert Medical Witnesses Inc., 
85 Logan Blvd., Altoona, PA 16602. (814) 944- 
2566. 


■ Urologist Forensic Consultant, M.D., J.D., 
boards, plaintiff and defense. (314) 361-7780. 


■ Qualified medical experts. Board-certified 
expert witnesses for medical malpractice, hospi- 
tal negligence. Case reviews, evaluations, depo- 
sitions and testimony. Call for free consultation: 
(800) 666-7045. Medical Advisors, Inc., GSB 
Bldg., Belmont & City Line Ave., Suite 305, Bala 
Cynwyd, PA 19004. 


■ Chiropractic malpractice, case review, testi- 
mony, plaintiff and defense. Alan H. Bragman, 

D.C. (404) 325-2856. http://this.is/bragman 


■ Orthopaedic surgery, board-certified, M.D./ 
J.D. Plaintiff/defense case review, testimony. 
Call for CV, fee schedule. (800) 822-8689. 


■ Anesthesiologist: Board-certified; practicing, 
Ivy-trained, 30 years’ experience. (609) 924-7789. 


■ Free consult with M.D. Med./Mal., Work/ 
Comp., P.I. l-(800) 484-9457, code 5757. 


■ Medical-Legal opinions — causation and dis- 
ability; evaluation and testimony. All medical 
specialties. Expert Medical Witnesses Inc., 85 
Logan Blvd., Altoona, PA 16602. (814) 944-2566. 


■ Emergency Medicine/Trauma — Experienced 
in case review, narrative evaluations, consulta- 
tions, expert witness testimony, plaintiff and 
defense. Highly articulate, board-certified/recer- 
tified, emergency medicine. Nineteen years’ full- 
time practice experience. Gary Harris, M.D., 
F.A.C.E.P., 2277 Inverray Rd., Inverness, IL 
60067. (847) 991-5704. 


■ Foot surgery/care, member podiatry certifying 
board. Certified foot/ankle surgery & medical 
care. Experienced testimony, plaintiff/defense. 
Call for free consultation. (407) 339-8571 or 
(914) 961-3778. 


■ Atlanta Legal Medicine Consultants, Inc. 
Medical Record Review/Literature Search. (404) 
817-9694. 


■ Medical Malpractice: 30,000 cases, twenty 
years plus CLE bar-approved seminars. Free 
M.D. consultation. (800) 336-0332. 


■ Emergency Medicine — Board-certified physi- 
cian/lawyer. Free phone consultation, (801) 530- 
0350. 


■ Intemal/Emergency Medicine specializing in 
adult ER cases; plaintiff & defense. Full-time 
ER practice. Experienced, articulate, affordable. 
Board-certified. l-(800) 318-0008. 


■ Surgery malpractice expert: general, vascular, 
thoracic and trauma. Case review, expert opin- 
ion. University-trained, board-certified. Ameri- 
can surgeons. Call (573) 406-0468. 


■ Oncology-Hematology-Intemal Medicine. A. 
Richard Adrouny, M.D., F.A.C.P. Special inter- 
est in breast cancer. (408) 378-2111. E-mail: 
radrouny@infolane.com. URL: www.infolane. 
com/adrouny 


■ Medical Malpractice, Quality Assurance, Uti- 
lization Review, alleged Fraud & Abuse, Plain- 
tiff & Defense. Board-Certified Experts from 
universities & private practice in all specialties 
for evaluation/testimony. Perry Hookman, M.D., 
PA (301) 983-1890; Internet: www.hookman.com 


■ Physician M.D., J.D., 11 years’ experience in 

E.R.s and Urgent Care Centers. Available for 
case review, testimony, consultations. Brandy- 
wine Associates l-(800) 516-9733. 
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■ Cardiovascular Thoracic Surgery: Medical 
negligence evaluation/testimony; triple boards, 
M.D., J.D., 25 years’ clinical experience. FACS, 
FACC, FACCP, FCLM. Tel/Fax: (619) 451-1270. 


EXPERT WITNESSES, 
MEDICAL/DENTAL 


■ Melvyn A. Blake, D.D.S., J.D. Testimony, case 
review, evaluation. Board-certified oral & max- 
illofacial surgeon-TMJ, malpractice, implants. 
Dental consultant, (609) 596-1460. 


■ Dental Expert — Forensic Dentistry District 
Chairperson with thriving dental practice and 
attending law school. Examination, narratives, 
testimony. Dr. Leonard Berl. (518) 482-0916. 


■ Dental Expert: Extensive experience, plaintiff 
and defense opinions in general dentistry. Case 
evaluation, review, written report and testimo- 
ny. Randy Phillips, D.M.D. (508) 792-2991. 


■ Dental Implant Expert: D.D.S./M.S.D., call 
(619) 696-0600. dpatric2@ix.netcom.com 


■ Dental Economics since 1976. Divorce practice 
valuation. Personal injury income loss. Cove- 
nant/Equity disputes. Dr. Wagner: (901) 385- 
7713. 


EXPERT WITNESSES, 
MEDICAL/GASTROENTEROLOGY 


■ Gastroenterology/intemal medicine; medical 
malpractice; plaintiff & defense. Review experi- 
ence over 10 years. Associate clinical professor 
in prestigious Mass. med. school. (617) 734-1370. 


■ Gastroenterology medical malpractice consul- 
tant, board-certified, 19 years’ experience. Ira 
Klein, M.D., F.A.C.G., (713) 932-8651. 


■ Gastroenterologist, M.D., board-certified. 
Medical malpractice, plaintiff & defense. (913) 
469-1101. 


■ Gastroenterology reviews, depositions, court 
testimony; plaintiff or defense. Twelve years’ 
experience. Reasonable rates. David Brown, 
M.D. (330) 759-7072. 


EXPERT WITNESSES, 
MEDICAL/NEUROLOGY 


■ Neurologist. On prestigious university facul- 
ty. Head injury and other expertise. (800) 566- 
7656; fax: (617) 327-7290. C.V. at http://lawin- 
fo.com/biz/neurologist 


■ Neurosurgeon, board-certified, good creden- 
tials; case review, report, testimony. (941) 966- 
2247. 


■ Neurologist, board-certified, full-time private 
practice, chart review, report, testimony. (770) 
955-1719. 


EXPERT WITNESSES, MEDICAL/ 
OBSTETRICS/GYNECOLOGY 


■ Obstetrics/Gynecology: Medical malpractice, 
plaintiff & defense. Associate professor. For 
chart review, testimony. Norman Reiss, M.D., 
F.A.C.O.G. (561) 451-1310. 


■ Obstetrician/Gynecologist Expert Witness. 
Experienced and very “Jury Friendly.” Excellent 
appearance, superb credentials, nationally rec- 
ognized. National TV medical news analyst/com- 
mentator. (800) 326-4789. 


EXPERT WITNESSES, 
MEDICAL/OPHTHALMOLOGY 


■ Ophthalmologist, board-certified, M.D., J.D., 
(718) 347-7918. 


■ Ophthalmologist, excellent credentials. Case 
review, convincing witness. Dr. Solomon, (516) 
665-1330. 


EXPERT WITNESSES, 
MEDICAL/PEDIATRICS 


■ Pediatrician: M.D., J.D. Full-time practice. 
Board-certified: Pediatrics, Emergency Medicine 
& Pediatrics Emergency Medicine; A.B.A., 
N.A.L.S., P.A.L.S., plaintiff defense. (314) 447- 
4530. 


■ Pediatric Cardiologist. Case evaluation, ex- 
pert testimony, experienced, articulate, univer- 
sity professor, plaintiff & defense. (312) 337- 
6424. 


■ Neonatologist/Pediatrician, board-certified, 
M.D., Ph.D. Anatomy. Chart review, case evalu- 
ation, testimony. Will travel. Call (770) 682- 
9290. 


EXPERT WITNESSES, 
MEDICAL/PLASTIC SURGERY 


■ Plastic surgeon, board-certified (former board 
chairman). Associate clinical professor — presti- 
gious Massachusetts medical school. Consultant 
at major teaching hospital. Plaintiff and 
defense. (617) 730-9333. 


EXPERT WITNESSES, 
MEDICAL/PSYCHIATRY 


■ Psychiatric/Medical: Distinguished, practicing, 
dual Board; P/D forensic references. (617) 492- 
8366. E-mail: burszt@warren.med.harvard.edu. 


■ Psychiatric Expert — Boards P/D: PTSD, Rape 
Trauma, Sex Harassment, Suicide, Psychophar- 
macology, Testamentary Capacity. (212) 249-6829. 


■ Psychiatric Injury, Brain Injury, Chronic 
Pain, Med./Mal. Boarded, med. school faculty 
member. Call Dr. Workman at (540) 774-9571. 


■ Psychiatrist, Addictionologist, M.DVPh.D., 
Forensic Boards. Mature, experienced; (505) 
466-8718. 


■ Psychiatric Expert — Case reviews. Very expe- 
rienced, double boarded, reasonable. (864) 261- 
7872. 


EXPERT WITNESSES, 
MED. DEVICES/FAILURE/FDA 


■ Medical devices/failure/analyses, regulatory 
compliance; defense/plaintiff; Dr. Salman, (916) 
646-9445. 


EXPERT WITNESSES, 
PHARMACEUTICALS 


■ Pharmacologist Consultant, Ph.D., F.A.C.G., 
Pharmaceuticals, Regulatory and Toxicology. 
Dr. Dajani, (847) 634-9586. 


EXPERT WITNESSES, 
REAL ESTATE 


■ Realtor/Attorney/Educator: Thirty-six years’ 
experience. Samuel K. Freshman, (310) 410-2300, 
ext. 306. 


EXPERT WITNESSES, 


■ OSHA/Safety expertise. Forensic Safety Engi- 
neer, 17 years’ OSHA Director, OSH Advisors, 
Inc. Ivan Russell, P.E., C.S.P. (612) 444-4775. 


EXPERT WITNESSES, 
SECURITY 


■ America’s only Architect/Criminologist! Slip 
& fall, A.D.A., inmate suicide, premises liability. 
Randall Atlas, Ph.D., A.I.A., C.P.P., Atlas Safe- 
ty & Security Design, 770 Palm Bay Lane, 
Miami, FL 33138. (800) 749-6029. 


■ Bars, hotels, restaurants & casinos — national- 
ly acclaimed hospitality industry expert special- 
izing in standards of care for premises liability, 
premises security and dram-shop litigations; 
plaintiff & defense. Fred Del Marva, (415) 892- 
1027. 


■ A-l Acts of Violence. Threat Assessment Group, 
President, security practitioner, 30 years, auth- 
or, trainer, internationally known. Lawrence J. 
Fennelly, C.P.O., LAPSC (800) 581-2000; e-mail: 
LAFENN@aol.com 


■ Adequacy evaluation s for security and fire/ 
safety cases involving worksite, parking lots, 
garages, hotels/motels, office buildings, univer- 
sities, hospitals, airports, churches, apartments, 
convenience stores, etc. LFW Inc., 1709 Bay St., 
Beaufort, SC 29902. (803) 525-1208. 


■ Negligent security? Analysis and testimony by 
nationally recognized expert assisting plaintiffs 
and defendants. Board-certified, practicing con- 
sultant and part-time college instructor. Ralph 
Witherspoon, CPP, Cleveland, Ohio; (216) 779- 
3203. 


■ Security Expert: Experienced, boards, plain- 
tiff and defense. Lance Foster, (800) 343-3654. 


■ QRS. Owned and managed by former FDA 
Investigator. Medical devices, pharmaceuticals 
(OTC/Rx), biologies, cosmetics, regulatory com- 
pliance, failure/analysis, defense/plaintiff. (972) 
596-4456. 



■ Meteorology, climatology, agricultural weath- 
er; over 40 years’ experience. Analysis/testimony 
on issues. Weather/climate data for over 1000 
locations in U.S. available on request. AWIS Inc. 
(334) 826-2149. 


EXPERT WITNESSES, 
NURSING HOMES 


■ Economical/Rapid Initial Medical Record 
Reviews. Nurse expert reports & testimonies. 
All areas esp. Nursing Homes. LDHP Medical 
Review Services Corp. http://www.rt66.com/- 
bdpersh or (505) 286-9344. 


EXPERT WITNESSES, 
STEEL INDUSTRY 


■ Tactical support and testimony on issues 
related to the design, construction, safety, train- 
ing and operation of facilities; 35 years’ experi- 
ence. (573) 883-3708. 


EXPERT WITNESSES, 
TOXIC EXPOSURE 


■ Toxic & Flammable Chemicals: Investigation 
and expert witness services for toxic chemical 
exposures, fire & explosion of flammable chemi- 
cals & environmental consequences of hazard- 
ous chemical releases. Evaluation of the causes 
of personal injuries, property losses & environ- 
mental impact due to: product failure, accidents, 
failure to warn & failure to comply. Harold I. 
Zeliger, Ph.D. chemist with 35 years of experi- 
ence. New York: (518) 399-0400; Florida: (561) 
840-9234. 
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EXPERT WITNESSES, 
TOXICOLOGY 


■ A toxicologist with 24 years’ experience in 
industry, university and government. Over 100 
cases/yr. in USA. Sampling & expert witness, 
ACT & SOT. Dr. R. Lipsey, (904) 398-2168. 


■ Physician toxicologist, 15 years’ forensic expe- 
rience. Thomas H. Milby, M.D. (510) 284-4944. 
tmilby@aol.com 


EXPERT WITNESSES, 
TRANSPORTATION 


■ Railroad Safety Consultant. Denis J. 
Bergquist, (320) 965-2725; fax: (320) 965-2390. 
erail@infolink.morris.mn.us. 


■ Tractor/trailer; (250) 598-3119. 


EXPERT WITNESSES, 
VIDEOTAPE ANALYSIS 


■ AFTI Inc., Steve Cain, Detection of Videotape 
Editing/Tampering; Enhancement of degraded 
video images; Voice Identification; 25+ years’ for- 
ensic experience. Extensive testimony through- 
out U.S. Two Masters degrees (Forensics). 
l-(800) 279-3248. 


EXPERT WITNESSES, 
WOOD SCIENCE 


■ Wood products and preservative consultants. 
454 Link Lane, Ft. Collins, CO 80524. (800) 777- 
7653. 


INTERNET SERVICES 


■ Generate billable hours! www.omnilaw.com 


INVESTIGATIONS 


■ John T. Lynch Co. Inc., established 1953. 
Owned and managed by former FBI agents. One 
of the most reliable private investigation compa- 
nies in the nation. Collection, examination and 
preservation of evidence. Specialists in mqjor 
case assignments-worldwide. Licensed, bonded, 
liability insured. New York area call: (212) 687- 
8726; Los Angeles: (213) 624-4301. 


■ Former FBI investigators; nationwide, http: 
//www.formerfed.com; toll free: (888) 795-3952. 


■ Fast info; (800) 447-2080. 


INVESTIGATIONS, JAPAN 


■ Hobson Associates. Fax: (81) 3-3705-0031. 


JAPANESE EXPERT 


■ Over 15 years’ experience and Japanese Law 
Degree. Assist Litigation, Mediation, Negotia- 
tion regarding Japanese matters. Masato M. 
Kanda, (913) 829-4458. 


LEGAL CONSULTANTS, INT'L 


■ China Consultant: Expert consultation on 
China government, laws & trade. (215) 545-6940. 


■ U.S. attorney with 15 years’ experience in 
Europe provides paralegal services including 
multilingual document collection, copying, cod- 
ing, scanning and translation. Tel: (Oil) 31-40- 
246-5117; payton@iaehv.nl; httpV/plaza.iaehv. 
nl/payton/. 


MARKETING SERVICES 


■ Build your practice with YourLaw, ABA’s 
newsletter lawyers send to clients and 
prospects. Articles inform and build confidence 
in your services. For sample copy, call or write: 
Jane Koprowski, ABA, 541 N. Fairbanks Court, 
Chicago, IL 60611. (312) 988-5729. 


■ Call 1-1800 (-BANKRUPT for information on 
exclusive use of this number. 


■ Need clients? Recorded message reveals my 
system! l-(800) 562-4627. 


MEDIATION 


■ Looking toward the future? Learn to mediate. 
Coast to Coast offers mediation training nation- 
wide. l-(800) 748-6462. 


NOTARIES PUBLIC 


■ National Notary Association. Serving Nota- 
ries’ needs: Training programs, supplies, expert 
witnesses. (800) US NOTARY, (800) 876-6827. 


■ Alfred Piombino, expert, author, speaker. 
(800) 274-6624. 


PATENT, TRADEMARK SEARCHES 


■ Patent and trademark searches for law offices. 
Fast service. Trademarks $60 each. Most patent 
searches, $50-300 each. Estimates given. Intel- 
lectual Property Searches, Box 2605, Arlington, 
VA 22202. (703) 979-4244; fax: (703) 415-1244. 


■ Trademark, copyright & patent services; 
trademark searches; $120; enhanced common 
law, $165; state, $125; combined search, $260; 
48-hour service. Government Liaison Services, 
Inc., 3030 Clarendon Blvd., Suite 209, Arlington, 
VA 22201. (703) 524-8200 or l-(800) 642-6564. 


■ Trademark Searches, expedited registrations; 
reasonable rates. TRADEMARKERS, (301) 229- 
7777. 


■ AccuSearch: Best price for comprehensive 
trademark searches. (800) 999-5498. 


LEGAL RESEARCH, 
MEMORANDA & BRIEFS 
NATIONAL LEGAL RESEARCH GROUP 
Free budget estimates on every case 
1 - 800 - 727-6574 

■ (800) 846-MEMO. 


■ (800) MUG-3752. 


■ Legal research and writing: professional 
work, experienced attorneys, reasonable rates. 
l-(800) 309-9330. 


STRUCTURED SETTLEMENTS 


■ Heartland Capital Funding purchases Struc- 
tured Settlements. (800) 897-9825. 


TRACING SERVICES 


■ $150 — Guaranteed locate of witnesses, heirs, 
insureds, debtors, adoptees. Pre-employment 
screening, process service — 40+ searches avail- 
able — nationwide. Confidential, (800) 752-4581. 


HEIRS LOCATED 

U.S. and Foreign Countries 
Full Documentation & Family Charts 
Since 1935 

AMERICAN RESEARCH BUREAU 
1 - 800 - 628-7221 


■ Missing heirs found worldwide — free. Fast 
results/high-level expertise. Founding member 
I.P.R.A.— Pacific Equities, (800) 399-7979. 


■ Free: Fascinating video of two “Unsolved Mys- 
teries” TV shows featuring Josh Butler, Ameri- 
ca’s no find/no fee locator of missing heirs. 
l-(800) LOST-HEIR. 


■ Searching software patents. (703) 759-0265. ■ $95— Locate anyone quickly. No fee if we fail. 

http://www.longest.com. Why pay more? Other searches available. (800) 

447-2080. 

■ In 4 hours; (800) 447-2080. 


PROCESS SERVICE 


■ Anywhere: $65. N.Y. State: $49. No hidden 
fees, no handbooks, no gimmicks. APR Interna- 
tional, (800) 793-1973. Over a quarter-century of 
experience. 


PROCESS SERVICE, INT'L 


■ “International Process Service is Our Only 
Business." Fee for over 60 countries and territo- 
ries — $99. Over a quarter-century of experience. 
INTERSERVE, (888) A-N-Y-C-O-U-N-T-R-Y. 


RESEARCH, WRITING 


■ Choose the company that West Publishing, 
Association of Trial Lawyers of America and 
National Association of Criminal Defense Law- 
yers selected as the exclusive provider of analyt- 
ic research and writing for their members. LRC 
is also a member of American Corporate Counsel 
Association’s Chairman’s Circle Gold. Call Legal 
Research Center at l-(800) 776-9377. 


1 - 800 - 
ONE-CALL® 

(663-2255) 


We Find Missing Heirs... 

A BETTER WAY! 

Reasonable Fees Non-Percentage Based 



INTERNNIONM 

GENEALOGICAL 

SE4RC1W 


VACATION RENTALS 


■ Oceanfront — North Carolina; Lakefront — Ver- 
mont. (518) 426-8771. 


VENTURE CAPITAL 


■ Financing Sources — Private investors, busi- 
ness plans. Heller Capital & Consulting, http:// 
www.hellercap.com (954) 475-8484, l-(800) 619- 
3087. Offices in. Fla., Calif., Mass, and U.K. 


■ Needed; (718) 262-8278. 
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PERSPECTIVE 


The Day the Music Died 

After drafting a victims’ rights bill, a lawyer sadly discovers its personal impact 



BY JENNIFER 
JOHNSON 


Rights that 
seem to be 
merely esoteric 
may be all that 
a family has 
for comfort 
when it faces 
the impersonal 
realities of 
crime and the 
justice system. 


As an attorney with the Arizona 
Legislative Council, I was responsible for 
drafting a victims’ bill of rights for the 
state constitution and the legislation to 
implement it. 

At the time I thought that the legis- 
lation was good, probably the best and 
most important that I had ever written. I 
never imagined that it would ever apply 
personally to me. The furthest I could see 
into the future was that the bill would re- 
quire a lot of my time, as implementing 
language went through numerous drafts. 

There were days I found the bill to 
be downright annoying and wondered 
why Arizona needed to protect victims’ 
rights, anyway. Once I struggled 45 min- 
utes to write down the latest draft of 
the bill while one of the nation’s chief 
advocates for victims’ rights dictated 
changes over a bad air-to-ground telephone 
connection. 

After Arizona amended its constitu- 
tion in 1990 to add the bill of rights, I ba- 
sically forgot about it unless I had to 
draft a statutory amendment. I occasion- 
ally met family members of homicide vic- 
tims and thought fleetingly about the 
tragedy of murder. But since it wasn’t 
personal, it was easily forgotten amidst 
the hustle of living. 

Hitting Home 

My distantly supportive but blase at- 
titude came crashing down on Feb. 28, 
1995. My father, University of Arizona 
music Professor Roy Johnson, was brutal- 
ly beaten to death as he returned home 
from a faculty recital. 

As a lawyer, I thought I knew every- 
thing about the law and the criminal jus- 
tice system, but I had no real under- 
standing of just what it means to be a 
victim of crime until I became that dread- 
ful euphemism: a survivor of a homicide 
victim. In America, victims are really 
nothing more than bystanders, and often 
bothersome ones at that. 

Once I was brought face to face with 
violent crime, I could no longer doubt the 
importance of the legislative work I had 
done. The rights granted to a criminal 
defendant through the U.S. Constitution 
are extraordinary. Unfortunately, the 
victims of crime or their survivors fre- 


Jennifer Johnson is an attorney with 
the Arizona Legislative Council in Phoe- 
nix. Opinions expressed in Perspective are 
those of the writer and do not necessarily 
reflect ABA policy. 


quently are left to feel that they person- 
ally have no rights. 

Because my father was murdered in 
Arizona, my family had constitutional 
protections as crime victims that are 
available in fewer than half of the states. 
We were informed of all hearings and al- 
lowed to attend them. The prosecutor 
consulted us about a potential plea. It 
was extraordinarily important to us to 
be able to sit in the courtroom through- 
out the two-week trial. We took the op- 
portunity to address the court at the pre- 
sentencing hearing. 

Righting Wrongs 

Now two U.S. senators — John Kyi, 
a Republican from my home state of 
Arizona, and Dianne Feinstein, a Demo- 
crat from California — have proposed an 
amendment to the U.S. Constitution to 
make similar rights the law of the land 
for everyone. 

Their proposal does not deny crimi- 
nal defendants any rights. It merely 
gives victims and their families a right to 
see and to be heard. 

Yet, even with the force of state con- 
stitutional rights behind us, my family 
suffered frequent revictimization, both 
through the criminal justice process and 
the media. There are some pains that no 
constitutional amendment or law can 
prevent. 

Victims’ rights, I discovered, is not 
an esoteric legal issue. It is one that has 
direct impact on the lives of thousands of 
people. 

We all know from the Declaration of 
Independence that people are entitled to 
the right to life, liberty and the pursuit of 
happiness. After 220 years, that concept 
may seem to be a bit esoteric because we 
so easily take it for granted. But when a 
loved one is murdered, that right is 
crushed. Nothing can ever restore it. 

When I drafted the constitutional 
amendment and legislation in Arizona, I 
tried to give victims and survivors some- 
thing more than paper words. I wanted 
them to have rights they could under- 
stand and use, ones they could feel bal- 
anced their rights with those of the ac- 
cused. 

My work did not protect my father, 
and it won’t bring him back to me. 

But through my own sad experience, 
I discovered that my work as a lawyer 
can guarantee others a chance to seek 
some control in their lives when all else 
seems to be beyond their control. ■ 
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